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SD) n. of 7 Belegte; be- 
| 15 Ta tween Men, the 


YA Manner by which 
| - 2 Poſſeſſion and Pro- 
— perty are acquir- 
ed, a0 I 5 one to another, and 
dhe Ways 5 b which civil Controverſies, 
in point "i Ri ht and Poſſeſſion, are de- 
e of which I have treated in 
the Firſt 8 are neceſſary to the 
Bing of Society; at leaſt contribute to 
render it mote eaſy and agreeable, or, 
in a Word, more ſocial. Becauſe; unleſs 
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= Rules be laid down, and a publick Stan- 
| dard fixt and appointed for afcertainthe 
| the Rights. and Property of the Mem- 
bers, and People be not left to their 
own Notions of A and judgment, 
which are too much biaſſed, and ready 


rr, 


to det ine in their own. F avaur ; t 
Peace, rder. and Quiet, wh h is-the 
End and Deſign of Government, 


never be attained in any tolerable Mea- 
fure. Farther, ſuch is the Condition a 
er 
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human Nature, that Men are neith * 
always capable of finding out RIGHT, 1 
nor yet ſufficiently diſpoſed to follow it 5 
© wheri found: Their various Paſſions, and 9 
different Degrees of thefe Paſſions, puſh- 0 
ing them on to Enterprizes, Violence, and a 
other Exceſſes, called Crimes and Of- P 
| fences, that not only diſturb the Peace N: 
of the Society where they live, and e- In 
ven tend to ſubvert or overturn that So- 2 
ciety; but alſo are highly prejudicial to * 
Mankind in general. e X 
"Criminal Laws werenalle'to pies {a 
vent and put a Stop to theſe Evils, by Di 
_ curbing Vice, and frighting'unruly 5 ye 
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8 into their Duty. Human Nature ha- 
hg arriyed to its preſent'Height of De- 

2 5 by Degrees, the Thereaſe of 
rimes and Offences, was the juſt Occa- 
1 1 6f multiplyiy criminal Laws, which 
rg rent in 1 Countries, ſuit- 
ech ep he Gema of the People, the pub. 
Igencies, and the 'Siruation « of Af- 


Io e 


airs 4 
. 4. 


FOoRETIGN Landers abi a few, have, 
with much Application and Dili ence, 
ſome more and ſome leſs ſucce fully, 
clea ed up the efiminal Law of their 

oof, ae And edllected the Deciſi- 
f their Courts relatin to Crimes 
oy Offices: But none have been at 
Pains to Explain ang Part of our crimi- 


nal Law, except Sir George Mackenzie 


in his Ares on that Subject, and Sir 
esa Stoß in his Appendix there- 
to concerning Murilation and Demem- 
bration. And notwithſtanding the learn- 
ed Performances of wee Gentlemen 


{9 whom Students of the Law are much 


/ 


eholden ) that important Matter wants 


yet to be farther enquired into and laid 
| CI NES open; 
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open; if for no other Reaſon, at leaſt 


upon the Account of the great Additions 
to, and Alterations in our Law, ſince 
their Time. Nor has any Perſon as yet 


been ſo kind to his Country, as to ſet 
forth the Deciſions of the Court of Juſti- 


ciary in criminal Matters: Which oblig- 


ed me, in order to accompliſh the pre- 


ſent Work, to peruſe all the criminal 
Records, and to excerp what I found to 
the Purpoſe. 1 


Tas Second Volume of my Ia ſti- 
tutes of the Law of Scotland, compre- 
hending the criminal Law, or a Syſtem 


of the principal Matters relating to that 
Subject, digeſted * under their proper 


Heads, conſiſts of Two Parts. 


Tux Firſt Part concerns Crimes and 
Offences, and the Puniſhments thereof; 
and is divided into Five Books. 


In the Firſt Book Crimes and Offen- 
ces in general are conſidered, vi g. 1. The 


Nature of a Crime, and what doth infer 
it. 3. The Perſons who may commit 
| Crimes, 


re r . 
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Crimes, and are puniſhable for ſo doing; 
and thoſe againſt whom Crimes may be 
committed. 3. The Puniſhment of Crimes. 
4. How Crimes and Offences may be 
extinguiſhed by the Offenders undergo- 
ing a judicial Sentence condemnatory, 

or abſolvitory ; by Preſcription, or the 
Courſe of Time; and by a Pardon. 5. 
The ſeveral Kinds of Crimes and Offen- 
Sn 


9 js 111 6 r 


Tx Second Book treats of Crimes 
levelled more 8 againſt God, 
as Atheiſm, 1 Ys ereſy, Apoſta- 
cy, Witchcraft, Perjury, and other open 
Immoralities and Profaneneſs. ' © : 


Tux Third Book comprehends Mat- 
ters relating to the royal Authority, Go- 
vernment, Peace and Welfare of the 
Kingdom, as High Treaſon, and Miſpri- 
ſion of High Treaſon; recognizing the 
Authority of the Pope, or any foreign 
Power, and diſowning that of the King, 
or Parliament; Eg ing Recu- 
ſancy, and Nonconformity; Vagrancy; 
wearing unlawful Weapons; * 
: e 
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p Tp LF a ek of Crimes FO 
2 50 rivate x of ſons, and are. 
See either againſt their Bodies, 
or againſt their Tam and Honour, 55 


der Crimes againſt the * Body, are con- 


ſidered, 1. Such as ike away the Life,” 


22 Homi ide, and the ſeveral Kinds of 
; or expoſe the 75 to n Dan-. 
8 ing, a the gi hg or ac 
: ting a INS, e to fig ht. 2. Thoſe 
whereby the Body is abuſed to luſtful 
Purpoſes: as Sodom 4 or Buggery, Inceſt, 
01 N Adultery, Fornication, Bawdry 
e or is manera, of diſmem- 
957 5. Mutilation, or yhem and 
. eee Crimes and Offences 
committed Againſt one's Fame or 145 
nour, are examinęd with eon 
their Nature, and the REL S who M94 
mit them, and againſt wham they may 


be committed. 2. In relation to the ſe. 
veral ds. of: them, as verbal, real and 
wine 


njuries. All which are . 
Or 


againſt their Eſtates and Poſſeſſions, Un- 
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ordinary or extraordinary: Injuries, nju- 
ries are confidered as extraovdinary, ei- 
ther with Reſpe& to the Place where 
committed; as Hameſucken, Cc. or to 
the Perſons offended, as Injuries done 
to the King, or his privy Counſellors, 
Ls hn yes ee or to 
a Minifters of the Goſpel; or to 
Peers and great Men. Crimes and Of- 
fenees whereby a Man is injured in his 
Goods or Eſtate, are exemplified, 1. In 
thoſe committed by Fraud or Deceit, 
whereof ſome have particular Names, as 
Theft, Fire- ralſing, Falſhood; fraudulent 
Bankrupcy3 others go under the gene- 
ral Name of Stellionate. 2. In forcible 
Injuries,” as Robbery: by Land, Piracy, 
Oppreſſion and Extortion. Inſtances of 
Oppreſſion committed under the Colour. 
f Law or Authority, as falſe or wrong- 
ous Arreſt or Impriſonment, Sc. are firſt 
enquired into; and then ſuch as are 
committed by private Perſons in Con- 
rempt of Law, as Spulzie, Foreſtalling, 
Regrating and Ingroſſing, Monopolies, 
taking Black-mail, Uſury, private Impri- 
ſonment, and others, are 3 | 
HS. EEE IE 1 05 oe | | HE 
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Nr Fifth Book contains, 1. Crimes 


relating to Offices, as Simony, Baratry, 


Bribery, Partiality, Negligence, Sinn 
of Truſt, and 4 a 2. Crimes 


touching Law-ſuits, as Maintenance, 


Champerty, buying of Pleas, and Batte- 
ry. 3. Crimes concerning the Execution 


of Law and Juſtice, as Breach of Arreſt- 


ment, Deforcement, reſiſting and ' mal- 
treating. Officers of the Cuſtoms or Ex- 
ciſe- in the Execution of their ier 
and Priſon-breaking. 


Bur ſeeing ood Laws for reſtraining 
«nd puniſhing Crimes ſerve to little Pur- 
poſe, without being applied and put to 
due Execution by Magiſtrates — Judg- 
es, who hold and manage the Balance 
and Sword of juſtice in their Hands: 
The Second Part hath Relation to the 
Adminiſtration of Juſtice, and is divided 
into TWO Books. | 


T HE Firſt Book ens and deſcribes 
criminal Juriſdiction, and the Courts 
wherein Offenders are tried for Crimes: 
Which Courts are ordinary or extraor- 

| dinary. 
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The PREFACE. xi. 
dinary. The extraordinary criminal 
Courts here deſcribed, are, r. Thoſe of 
the Lord High Steward of the King- 
dom, and the Houſe of Lords in Parli- 
ament: In either of which Peers muſt 
be tried for High Treaſon or Felony, 
or Miſpriſion of either. 2. Temporary 
Commiſſions of Oyer and Terminer. The 
ordinary criminal Courts deſcribed are 
the Juſtice-court or Court of Juſticiary, _ 
the Circuit-courts, the Court of Juſticiary 
of the Admiralty, the Courts « Sheriff, 
Stewarts, Bailies of Nn and Regali- 
ty, Juſtices of Peace, and Baron Courts. 


Tux Order of judicial Proceedings 
againſt Criminals and Offenders is the 
Subject of the Second Book. Which 
takes in, 1. How Bills of Indictment. 
are found againſt. Peers for High Trea- 
ſon and Felony, or Miſpriſion of either 
committed in Scotland; and the Form 
and Method of their Trial for ſuch 
Crimes, both before the Lord High 
Steward of the Kingdom out of Parlia- 
ment, and before the Houſe of Lords 

in Parliament. 2. The Order of * 
5 ro- 


6 FO 0 


Proceeling again 5 In. Mr, 


ſes of High "Treaſon and Miſ 25 
thereof before a Commiſſion g | 
and Terwiner, both in finding 0 


of Indictment againſt them, My in the 


Trial. 3. The Order of judicia {Proceed 
ings againſt criminal mogen before 
the Court of Juſticiary. * hich conſiſt, 
x. In the Preſimigaries to Trials, as 
How Criminals may be a i Jed, 
and committed to Priſon, N 

carry on à criminal Proſecution. 3. W. To 
Bailing of Criminals, and how they may 
get themſelyes brought to a ſpeedy 
al, or diſmiſt. 4. 'The Tranſporting Th 


minals rom, one Priſon to anqther ; 7 


he F d for defra 
e bf e übe a 10 


profecuting em. 5 he aiſing and 
ſerving, or executing of Ind e or 
criminal Letters, Letters of E pation, 


Letters of Recrimination, and Letters 


of Advocation, -2.. The Order of | judici- 
al Proceedings againſt ſuc 5 Crirhingl; in 
that Court, contains the Form and Me- 
thod of their Trial. 4. This Bock is 
W inded up and ends with the rag 
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judicial Proceedings againſt Criminals 
before the Circuit-courts. 


Ar TER all, it is to be noticed, that, 
1. The Statutes of Scotland are cited 
with Reſpect to the Parliament they were 
made in; and the Znghiſh or Britiſh 
Acts of Parliament are quoted by the 
Year of the Sovereign's Reign. 2. That 
in the Law of Scotland, when any Sum 
of Money is mentioned, without the Ad- 
dition o W Scots Money is un- 


derſtood. 


So much I thought fit to preface, and 
ſhall leave the Reader to make the belt 
Uſe he can of this Treatiſe, which is 
ſubmitted. to his favourable Cenfſure, 
without farther troubling him with: the 
Reaſons that induced me to- 0 PUN it. 
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N NE Criminal Law of Kotland con- 
6 filts of two Parts. The firſt of theſe 
= contains every Thing which relates 
to the Nature of Crimes and Offen- 
ces of ſeveral Kinds, and their Puniſhments. 
The ſecond Part ſets forth the Manner how Of- 


fenders are judicially proceeded againſt, and 
brought to condign Puniſhment, . 
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TAN TE 4 


Concerning Crimes and Offences, 
and the Puniſhment thereof. 


BOWL. L 
Of Crimes and Offences in general. 


00 D Order and Government, Life, 
N . Property, Poſſeſſion, and other ſub- 
\\a [4 lunary Enjoyments, are fenced and 


fences : Under which general Terms our Law 
comprehends both publick and private Crimes 
and Offences ; that is, not only thoſe which 
have a dire& Tendency to the Detriment of 
the Common-wealth, but alſo ſuch as more im- 
mediately hurt private Perſons. 


Of the Nature of a Crime, and what doth 
infer it. i 


1. Crime is a puniſhable Act of Injuſtice, 
by committing what is forbidden, or 


25 omitting to do what is commanded by Law. 
8 Which 


ad. 4 


2ͤ 


Chap. 3 Law of Scotland, 7 


Which is not ſo to be underſtoed, as if any 
Piece of Injuſtice did not deſerve Puniſhment 
proportionable to the Diſobedience of the Law; 
but that many Injuſtices, which are Crimes in 
Religion, are not taken notice of by the Civil 
Government, if they proceed not to ſuch out- 
ward Acts as give Diſturbance to it. 

2. There are three Things that diſtinguiſh 
Crimes, and render them more or leſs hainous 
and puniſhable in the Civil Policy, viz. 1. The 
Character or Quality of each Crime. 2. The 
Principle or Motive which induced the Offen- 
der; one being engaged or moved to commit a 
Crime or Offence, either out of a premeditate 
Deſign, or in the Heat or Tranſport of Paſſion, 
or through Imprudence. 3. The Circumſtan- 
ces, which are the Diſpoſition and Condition 
of what attends and accompanies the Action, 


and may have any Relation to it. 


3. No Action ſeems to be criminal, without 
an evil Intention or wicked Deſign, which in 
dubio is not to be preſumed. Bur, becauſe this is 
a ſecret Act of the Mind, Law infers it, in fome 
Caſes from Conjectures, drawn from the Quali- 
ty and Character of the Perſon, or the Nature 
of the Fact, or Circumſtances attending it. A 
grofs Fault or inexcuſable Negligence, is equi- 
valent to Guile or an evil Deſign in lefler Crimes, 
but not. in thoſe that inter Lofs of Life or Limb. 

4. Not only ſuch as actually commit a Crime, 
but alſo thoſe who are Accomplices or Acceſ- 
tories, called in out Law Art and Part, are in- 

| & 3. _ volved 


4 Part: I. Inſtitute of the Book I. 
volved in the Guilt of it; Art and Part is in- 


ferred, 1. From Deeds previous to the Crime, 
as Counſel and Perſwafivn, or Command or in- 


citing or hiring to do it, or to do a Thing un- 


lawful that hath a probable Tendeney to pro- 
duce it. Thus he who orders another to wound 
a Man, is guilty of Murder, if the Perſon hurt 
chance to dy of the Wound given him. And the 
Commander to do a Felony is acceſſory to it, 
tho committed in another Place, Time or Man- 


ner than it was ordered. But ſimple Knowledge 


ot a Felony to be done, will not make a Man 
acceſſory to it; tho he neither hinder nor reveal 
it. 2. One may be acceſſory to a Crime by Deeds 
concomitant, as conntenancing, aſſiſting, wore. 
and abetting, or conſenting, at the Time © 

doing it: So be, the Affiſtant knew himſelf to be 
contributing to the Commiſſion of a Crime. Be- 
cauſe, one may happen innocently to aſſiſt a Cri- 
minal, as when a Thief gets a Perſon upon the 
Road to belp him to drive away ſtollen Cattle, 


as if they were his own, Perfons ſtanding ar- 
med at the Commiſſion of a Crime, with a 
Deſign to aſſiſt the Actors, or knowing what 
was to be done, are reckoned Art and Part 


thereof, tho? they do not lend any active Aſſi- 
ſtance. But one accidentally preſent, who is 
merely paſſive, neither encouraging nor offering 
to hinder the Fact, is not underſtood to be 
Art and Part thereof. 3. A Perſon may be Art 
and Part of a Crime after it is committed, by 
knowingly refetting the Malefactor, and skree- 

0 5 * 888 ning 
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Chap. 1. Law of Scotland, 1 


ning him from Proſecution, There are no Ac- 
ceſſories in High Treaſon, but all concerned in 
that Crime are, in the Judgment of the Law, 
principal Offenders. ths e ee ee 
5. Thoſe who are Art and Part of a Crime 
are puniſhable as the principal Offenders (a) · 
And Reſetters, Suppliers, and Intercommuners 
with declared Outlaws, or Fugitives from Ju- 
ſtice, are liable to the ſame Pains that the Out- 
laws or Fugitives might have been ſubjected to, 
had they been convicted (v): It being highly 
reaſonable. that thoſe who enjoy the Protecti- 
on of the Law, ſhould diſcountenance all Op- 
poſers of it. An ineffectual Endeavour, or a- 
bortive Attempt to commit a Crime, is not com- 
monly. puniſhable in the ſame Way as if it had 
been actually committed, but in a milder Man- 
ner. Which Point may be more fully cleared 


in the treating of particular Crimes, ſuch At- 


tempts being more ſeverely puniſhable in ſome 
than 1n others. . 

6. The diſcuſſing principal Offenders, be- 
fore inſiſting againſt ſuch as were but Acceſſo- 
ries, is warranted by our old Law (c). But 
now it ſeems that Acceſſories may come to be 


tried, even before the principal Criminals are 


brought to their Trial. For it is relevant, to 
libel 1n general, that Perſons are Art and Part 
of the Crimes charged upon them, without 
S N Gf Rey Mach, Eb. 4 Cops 26 dern 

Annot · ibid. Quon Attach Cap. 83, Stat, David Ji. Cap. 29. 
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6 Part I. Inſtitutes of the Bock I. 
ceſſity to ſpecify the Way and Manner they 
were acceſſory (d); ſeeing that cannot be well 
known, till the Witneſſes are examined. But 
becauſe thereby the Jury turn Judges of the 
Relevancy of the Qualifications of Art and 
Part, it is adviſable to ſet forth in the Libel 
the particular Facts and Circumſtances, from 
which the general Concluſion of Art and Part 
is drawn; that the Juſtices may determine the 
Relevancy thereof, and nothing remain to the 
Cognizance of the Aſſize, but whether ſuch 
Facts and Circumſtances are proved. | 


CHAP. Il. 


Of the Perſons who may commit Crimes, 
and are puniſhable for ſo doing. 


I, LL Subjects, whether native, or tem- 
— N porary (as Aliens reſiding here with- 

in the King's Protection, and owing 
local Obedience for the Time) may commit 
and are puniſhable for Crimes. A native Sub- 
je& of our King doth not, by his ſwearing Al- 
legiance to a foreign Prince or State, in whoſe 
Dominion he lives, and ſerving by Commiſſion 
under ſuch, transfer his Allegiance and Subje- 
ction from his Majeſty, to that Prince or State 


be acts under, ſo as to excuſe him from being a 


Traitor to his native Sovereign. But ſerving 
by ſuch a Commiſſion, makes him to be rocky. 
| ne 


(4) AR 161. Parl. Iz], VI. 


ned a Subject to the Granter thereof with Re- 
ſpect to all other Princes, or States, againſt 
whom he does any Acts of Hoſtility. An Alien, 
who was never under the King's Protection, in- 
vading the Kingdom in a hoſtile Manner, ought 
not to be puniſhed as a Traitor; but is to be 
dealt with, according to the martial Law, as 
an Enemy. An Ambaſſadorguilty of high Trea- 
ſon againſt the King's Life, may be condemned 
and executed; but for other Treaſons or 
Crimes againſt the Law of Nations, that may, 
with Safety to the, Common-wealth, be conni- 
ved at, he may be ſent Home with a Demand 
to puniſh him, or to ſend him back to be pu- 
niſhed. 2845 «AD "2%S 
2. The Guilt of offending againſt. any Law, 
neceſſarily ſuppoſing a wilful Diſobedience, can 
never juſtly be imputed to thoſe who are either 


incapable of underſtanding it, or of conforming 


themſelves to it. But Lawyers are not well a- 
greed concerning all the Perſons who ought to - 
come under theſe Exceptions. 

[r.] Offenders are excuſable, in reſpect of 
their Want of Reaſon, as Children under the 
Age of Pupillarity, ſeem not capable to commit? 
or to be puniſhed for Crimes (a). And by the 
modern Cuſtom, Females, as well as Males, are 
reckoned in eriminal Caſes to be under Pupil- 


larity till they are fourteen Years of Age: It 


being thought hard to ſhew more Tenderneſs 


to Males, than to Females, who ought rather 


. | FRE to 
( Arg. AQ 69. Par. 6. J. IV. junct. Act 20. Par. l. Seſl · L. Ch · II. 
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to be indulged, upon the account of the Frailty 
of their Sex and Judgment (5). Perſons alto- 
Some furious, who have no Uſe of their Rea- 
on, are, in the Conſtruction of Law, incapable 


to commit Crimes (c): For they are compared 
to, and put in the ſame Category with Infants 
(d), Abſents (e), and ſuch as are dead (Y, and 
Miſchiet done by them is no more conſidered, 
than if it were done by a Beaſt, or the falling of 
a Tile from a Houſe (g). But thoſe who have 
lucid Intervals, and Tides of Fury, increaſing 
and decreaſing as the Moon, upon which it de- 
pends, are thought puniſhable for Crimes com- 
mitted in their lucid Intervals. When a Man 
formerly of a ſound Judgment, is ſaid to have 
been furious at the Time a Crime was commit- 
ed by him, he is prefumed to have been then 
ſound in his Mind, unleſs the contrary be made 
appear. But mad Men having lucid Intervals, 
are ſuppoſed to be in Fury when they commit 
Crimes; unleſs it be either proved that they 
had then lucid Intervals, or the Preſumption of 
Fury be taken off by ſtronger contrary Pre- 
ſumprions, arifing from pregnant Signs of Wit 
and Contrivance diſcovered in the Commiſſion 
of the Crimes, or from Malice which the Of- 
fenders, before their  Diſtemper, bore to the 
Perſons injured. A mad Man recovering the 
Uſe of his Senſes, is not to be ary a 

rime 


de Injur- (e) L. 2-$ Zo 


ff. 
1 & raps rem. hab. (g) L. J. 


— 
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Crime committed in his Fury. Nor ſhould ons | 


vho is turned Mad, be puniſhed bodily for a 


Crime committed before his Diſtemper. Thoſe 
who commit unlawtul Acts in their Sleep, are 
conſidered as Infants or furfous' Perſons, who 


know not what they do (5); unleſs they, while 
awake, were guilty of wilfully omitting to take 


the neceſſary Precautions againſt theſe ſleepy 


Outrages, or giving Occaſion to them. V. g. 


When a Woman knowing her ſelf to be hardly 
rouſed out of her Sleep, overlays a tender In- 


fant, ſhe is in ſome Meaſure chargeable with 
the Death of that Child, for putting it in Bed 


with hers becauſe ſhe ought to know, that 


ſuch a Thing may happen to thoſe whoſe Sen- 
ſes are locked up in a dead Sleep. And if one 


in uſe to riſe and commit ſuch Outrages in his 
Sleep, ſhould in that State kill a Man, he could 
not be thought altogether innocent ; ſeeing, in 
refpe& of his Condition, he ought to have lain 
alone, and cauſed bolt his Chamber-door when 


he went to Reſt. Whatever Diſtinction the Do- 
Kors of the civil Law make in the Caſe of 


Crimes committed by drunken Perſons, be- 
tween thoſe who are found ſeldom overtaken 
with Drink, and habitual Drunkards : Our 


Law ſuſtains not Drunkenneſs, as a Defence a- 


gainſt a Crime in any Caſe, to free the Offen- 
der from the ordinary Puniſhment ; Drunken- 
neſs it ſelf being criminal and unjuſtifiable.. © 
TE os [2 J Of- 
b) L. 1. 63. ff. quir. I 1. 27. 6 
. * G l. de * en. Polk 1 27. 59. 2 
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[. Oftenders are excuſable, in reſpe& oof 
their Subjection to the Power of others: As when 
one is compelled by mortal Threats, and irre- 
ſiſtible Force, to commit a Crime, or to be ac- 
ceſſory to it. But the ſimple Authority or Com- - 
mand of a Husband, or Father, or - Maſter, 
doth nor juſtify a Wife, or Son, or Servant, com- 
mitting a Crime in obedience to ſuch Command 
or Authority. 
3 An Univerſity or [ ration, which-i is 
an aggregate Body exiſting 4 in Suppoſition 
of Law, cannot properly be in Fault, or guilty 
of Crimes committed by its Magiſtrates, Go- 
'vernors, Rulers, or Adminiſtrators - in their 
ſingle Capacity of private Men, as Murder, a 
Riot, Oppreſſion, &c. But Law ſuppoſeth a 
collective Body to be guilty of what the Magi- 
ſtrates or Adminiſtrators thereof do amiſs in the 
proper Buſineſs of the Corporation, or of what 
private Perſons do by Order or Connivance of 
the Rulers and Managers in their publick Ca- 
| b B and puniſheth it in the habile Manner, 
isfranchiſing, Fining, or Conkiſcation of 
a, Part of its common Good. = 


CHAP. III. 


Of the Perſons againſt whom Crimes 
Eo be committed. 


RIMES may be committed againſt” 
thoſe who are not capable to commit 


* as Children within the Age of Diſ- 
_ cretion,. 


— 
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cretion, or mad Mey. Nay, Crimes may in 
ſome Senſe be committed againſt the Dead, by 
railing at their Memory, ſtopping their Burial, 
defacing their. Statues, raiſing their Bodies, or 
taking away the Ornaments from them (a): 
By which unlawful Doings the Heirs and 
Friends of the Dead, are properly underſtood 
to be offended, and may ſue for Reparation. 


For a Crime may be committed againſt a Man 


either directly in his own Perſon /; or indire&ly 
in the Perſons of thoſe under his Power or AL 

fection, in whom he hath a ſpecial Intereſt, as 
againſt a Father, by an Injury done to his Child, 
or againſt a Husband, by an Injury offered to his 


Wife, or againſt a Maſter, by an Injury done 


to his Servant. 


A 


2. Valenti nou fit injuria, where he who ſuf- 


and paſs from it« v. 


fers what is done, hath Power to diſpenſe with, 
g. A Man cannot ſteal his 
-own Goods; nor is guilty of Theft, by taking 
away the Goods of another with the Owner's 


Conſent. © But one's giving Way, or conſenting 


to Acts of Violence 


againſt his on Life or Bo- 


dy, doth not excuſe the Actor: Becauſe no 
Perſon has the free Diſpoſal of his Life and 
Members (6). For the like Reaſon, Self- mur- 
der, and a Man's proſtituting his Wife's Cha- 
ſtity with her own Conſent, are highly criminal. 

3. What would be a Crime, if committed a- 


( 


L-. 1h 4 Kc. 27. ff. de Injur. I. 8. pr» ff. 
(91. 13. pty & ad J. Aquil. WM "Mr 


gainſt ſome Perſons, may be lawfully done to 


others. 
de Religiof 


* 
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others Thus Law doth not much notice ver- 


bal Injuries done co vile, infamous and profligate 
Perſons (c). Aud Homicide committed in the 
Advancement, er Execution of Jaſtice, i is law= 


Ful in ſome Caſes (d). 
C 11 A P. 


Concerning the 44. — of Crimes. | 


1. ICE is reſtrained, and People are 
| kept within Bounds, by the Terror 
| of Puniſhments and Forfeitures, 


Puniſhment is the Correction of a Crime com- 
mitted, or an Evil that one ſuffers, for the Evil 
he hath done. Forfeiture is the loſing ſome 
Right, Privilege, Eſtate, Honour, Office or Ef- 
fects, in conſequence of a Tranſgreſſion of the 
Law. Both are intended, partly, to ſatisfy for 
the Contempt of Authority, and Injury done 
thereby to the Community and to private Per- 
ſons; partly, to ſecure againſt ſuch Offences 
from others in Time coming, by the Terror of 


the Offender's Treatment, and from himſelf, by 


cutting him off, or obliging him by the Smart of 


his Sufferings, to future good Behaviour. One 


or other of which Motives takes Place in the 
Puniſhment of every Crime, and * all 
done to influence It, 

2. Puniſh- 


18 ol SS 570 de Adulter. (4) Act 8. Par. 3. J. V, 
| Par. 1 
24 2 4+ Par. 2 


A? 22. Par. 1. Sell, 1. AQ 6. Pare 1» 
2. Ch, II. 


er- Chap. 4 Lau of Scotland. 13 
2 2. Puniſhments are inflicted by the temporal 
wo Courts, (concerning which only I deſign here 
* to treat) either upon a Preſumption of Guilt, 

| without Trial; or are the Conſequences of a 
legal Trial. vg) | 


3. Puniſhments inflicted upon the Preſump- 
tion of Guilt, are Torture, and Outlawry. Tor- 
* ture is a grievous Pain inflicted on a Perſon ac- 

cuſed, to make him confeſs the Truth. Wnich 

is practiſed in ſeveral Countries, and formerly 
was in Uſe in Scorland too. But the Claim of 
Right declares, that the uſing Torture for or- 
dinary Crimes, or without Evidence for others, 
is contrary to Law, and no Perſon accuſed ot 
any Crime here, can now be ſubjected to Tor- 
ture (a). Outlawry is the Puniſhment of him 
who, being valled in Law to anſwer for a 
Crime, does contemptuouſly refuſe to appear, 
and is therefore declared Fugitive, and put to 
the King's Horn. The Effect whereof is, that 
the Outlaw is difabled to ſtand a Trial, and 
his ſingle Eſcheat falls to the King And in 
ſome Caſes, the liferent Eſcheat of Perſons de- 

nounced Fugitives for capital Crimes, falls to 
his Majeſty (5). „ SIN 4 er: 
4. Puniſhments inflicted after Trial, may be 
divided into ordinary, and extraordinary, or 
arbitrary Puniſhments. . 221 

[i. J Ordinary Puniſhments are thoſe ex- 
preſly determined by Law. Such are either 

Sf | | corporal, 


| AN | ; we | | X „Act 19. Parr. 
. Cape 31 6s Gu Pare Tas, 15 Ro 
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corporal, or civil. Corporal capital Puniſhment 
(which takes away the Life) is performed ei- 
ther by beheading the Offender on a Scaffold, 
with an Inſtrument called the Maiden; or by 
hanging him on a Gibbet by the Neck till he 
be dead; or by burning his Body at a Stake. 
Confiſcation of the Offender's' Moveables to his 


Majeſty, is, by Cuſtom, the undoubted Con- 


{ſequence of any capital Crime: Becauſe mobilia 
ſequuntur perſnam. Corporal Puniſhments not 


capital, are Impriſonment, cropping the Offen- 


der's Ear, or nailing it to the Trone, branding 
ſome Member of the Body, whipping through 
the Town, putting the Feet in Stocks, or the 
Neck in Jogs, and the Diſcipline of the Cor- 
rection- houſe. Under civil Puniſhment I com- 
prehend Baniſhment, Confinemert to a certain 
Place; the Pillory, making publick Conteffion of 


the Crime, and asking Pardon for it; and a 


pecuniary Puniſhment, called a Fine, or A- 
merciament, or Mul&. Where a Fine is deter- 
mined by Statute, it muſt be paid whether the 
Offender be rich or poor; whom Law ſub- 
jects, if unable to pay, to ſome corporal Pu- 
niſhment, conform to the Rule, qui non habet in 
are, luet in pelle. Such Fine is to be taken up ac- 


cording to the Rate Money gave when it was 
impoſed, or to be augmented according to the 


current Value of the Coin (c). Unmarried 
Women are fined according to their own Qua- 
lity. But Wives are conſidered and fined ac- 


(e) Act 70. Par. II. J. VI. 


*% 


cording. 


band is not liable for his Wife's Fine, where he 
is not expreſly ſubjected thereto by Statute: As 
he is to pay his Wife's Fine for Curſing and 
Swearing (e). All Fines belong to the King, or 
thoſe claiming under him: Becauſe the Courts 
of Juſtice are ſupported at his Majeſty's Charge; 
and wherever the Law puts the King to any 
Charge for the Protection of his People, it pro- 
Money for that 79 i l 

he ordinary legal Puniſhments are aggra- 
vated, in ſome Caſes, with Circumſtances of 
Pain and Diſgrace. As, 1. Where the Crime is 


very hainous. 2. In reſpe& of the Place where 


it was committed. So Troublers of the Church, 
or who raiſe any Fray (F), or commit Staugh- 
ter (g) there, or in the Church- yard the Time 
of divine Service; Strikers or Hurters of any 
Perſon within the Courts of Seſſion or Juſticia- 
ry, While the Lords are fitting, or before any 
inferior Judge (5), are more ſeverely puniſhed- 
than thoſe who commit ſuch Offences elſewheres 
3. Puniſhment is aggravated by the Character 


and. Quality of the Perſon injured.” For the kil- 
ling a Lord of Seffion or Juſticiary (i), at- 


tempting to kill, ſtriking or wounding a privy 


Counſellor in the Execution of his Office (+), 


aſſaulting or beating any Judge, Magiſtrate, or 
| FRO 19-97! e 


(4) AR roz-Par- 7. J VI. AR 38. Par. I. Seſſ. 1. Ch, II. 8 wid. 
Act 27. Par, I. I. VI. g) Act 118. Pare 12. J. VI. (% AR 
173. Par. 13» J. VI. ) 7 A» Cap» 21. 6 8. („% 9 A. Cap» 16. 
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cording to their Husbands Quality (4). A Huſ-. 
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| Miniſter of the Goſpel (1), beating or curſing. 
of Father or Mother (mn), are more rigorouſly. 
puniſhed than the like Offences committed a- 
gainſt other Perfons ; and ſcandalum magnatum 

more than verbal Injuries done to Commoners. 
4. Puniſhment is heightned where the Offen- 
der is found to have been often guilty (2) 
becauſe he who frequently commits the ſame. 
Crime, is reckoned incorrigible. Thus the 
third Theft, even of ingonſiderable Things, is 
capital. A vagabond, ſtrong, idle Beggar, who 
hath been once burnt in the Ear, and ſcourged 
for his vagrant Way of living, if he fall into 

it again, is liable to the Pain of Death (o). 
Maintaining or defending adviſedly, a ſecond 
Time, the Authurity of the Biſhop of Rome, 
within the King's Dominions, is Treaſon ( p ), 
tho that Offence is not Treaſon of its own Na- 
ture, So that, in Crimes, the gentler Method 
is often tried for the firſt Offence, which per- 
haps may prove effectual. But where a Statute 

makes a ſecond Offence Felouiy, or ſubjects to a 
heavier Puniſhment than fer the firſt-; it is 
implied, that ſuch ſecond Offence ought to 
be committed, after a Conviftion for the firſt. 
From whence it follows, that if it be not ſo 
laid in the Indictment, it ſhall be puniſhed on- 
ly as a firſt Offence. 5. Puniſhment is aggra= 
vated by reaſon of the Time of — of 

* 


(Y AR 4 Par. 2 Seff. 2. Ch: II. () Act 20 Par 1 · Seſſ. 10, Gh · 
II. (5) 3 J. in fin. C de Epiſc audient. 1 28 5 3 & 10. fl. de 
penis. (0) AR 74. Pare 6. J. VI. (p) 5 Elize Cap. 1. 5 10 
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Fact. Thus Nigbt Thieves are more ſeverely 
puniſhed than thoſe who pilfer in the Pay- 
time arb n l 
Again, Lawiers allow ſomething of the ordi- 
nary Puniſhment to be remitted and diſpenſed 
with in ſome: ſpecial Caſes, as 1. Tho they ex- 
cuſe none. upon the Account of Ignorance cf the 
Law of Nature, or who offend deceitfully or 
clandeſtinely: Yet they are favourable to Women 
and Boors or Peaſants when found to trip in ſome 
Caſes, thro Ignorance of mere , poſitive Law. 
2. Succeſs doth ſomerimes plead Favour to an 
unwarrantable Action (9): As wheti a Soldier 
attacks and beats the Enemy, . contrary to the 


* ſuperior. Officers Order; tho Ill is not to be 


done that Good may come of it. 3. A ſponta- 
neous Confeſſion of a Crime before the Offender 
is committed to Priton, or at leaſt befbre he is 
convicted; is held to be a Ground for mitigat- 
ing the ordinary Puniſhment. 4. | Tho the 
Judgment againſt Peers for high Treaſon be the 
ſame with that of Commoners ; yet; by the 
King's Favour, it is ordinarily reſtricted to Be- 
heading e ee 

It would ſeem, that, by the Law of Scotland; 
where two Puniſhmenrs of the ſame Crime art 
appointed by different Statutes, both cannot 
be inflicted, unleſs that be exprefly provided in 
the later Statute; and that it the laſt penal Law. 
do not extinguiſh the firſt Puniſhment; the Of- 
fender (hguld only undergo either of the two; | 
FFV 

(9) L. 2, 8 7. fl. de Orig jur. ur 


- 
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So becauſe feveral Puniſhments ſueceſſively ap- 
pointed for one Fault, might bo thought preju- 
dicial to one another, it was expreſly caution- 
ed in a particular Caſe, that the one Pain 
ſhou}d not ſtop nor ſtay the other (). 
3 oy Arbitrary Puniſhments are thoſe 
which are left to the Diſcretion of the Judge to 
determine, according to the Cauſe or Nature 
of the Offence, Time and Place; when and 


where committed, the Character and Quality 


of the Perſons offending and offended, c. 
Where a Statute impoſes a Fine at the Will 
and Pleaſüre of the King, that is intended of 
his Judges, who are to impoſe the Fine. But 
a judge cannot, in ſuch arbitrary Capacity, in- 
flict the Pam of Death: And in the impoſing 
an arbitrary Mulct or Fine at the Diſcretion of 
the Court, Regard is had to the Poverty or 
Wealth of che Criminal. The impoſing extra- 
ordinary Fines, and the diſpoſing of Fines aud 


Law (J). Fx KY e e e 


How Crimes and Offences are extinguiſh- 
ed and aboliſhed. 
FN RIME Sand Offences are extinguiſhed, 

not only by the natural Death of the 
%. /# Offender before his Trial, or by repeal- 
ing the Statute againſt which they were com- 


- mitted, 


&) AR 248, Park. 15, J. V. (/) Claim of Right 166. 
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miitteil, 
ſo ſeveral other Ways, as 1. By the Offender 's 


* : 5. - 1. 
bebe wage © Tiny but aly 


Ties, T9 


undergoing the Puniſhment of Law, and by his 


Acquittal or Abſolutian. 2: By Preſeriprias, | 
ee eee 1 rn py 


f Orimer, OT TIES | 
e ad br yen 


„ EE 2. 


2 no . that a chould 
be -puniſhed twice for the ſame Fo 
wt it is unjuſt to exact twice Payment of the 
ſame Debt: If the firſt Puniſhment was: _ 
ed by the Sentence of a competent Judge, and 
fairly proportioned to the Crime, fo as 

uindiſta publica, and the private Intereſt of the 


Party injured, are {atisfied ; but no otherwiſe. 
Thon Perſon, upon whom Ju hath paſ- 
ſed, cannot ibe for the ſame 


again 
Crime, at the Suit of che ſame Purifier ; he 
—— Offence that is liable to a 


| heavier Puniſhment; and may be indicted a ſe- 


cond Time for the ſame Crime, where Repa- 
bw ee wa 2 to r . _ 
.ently, if a hung up, fell dowa from t 
2 alive, he Was to be no farther puniſh- 
ed (a); as it he had been ſaved by a Miracle 


of Providence. But now, if a Perſon 1 


0 "2 | up 
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up for Felony, falleth down; thro the Rope's 
breaking, before he be dead, he may be hung 
up again: For the Judgment of hanging is not 
fully executed, till the Criminal be dead. 
2. Qneaccuſed before an incompetent Judge; 
or againſt whom an inſufficient Indi&ment is 
brought, being acquitted, and the Diet againſt 
him deſerted, for Want of Authority in the 
Judge, or becauſe of Informality in the Pro- 
ceeding; ſuch Acquittal will not hinder him to 
be indicted de novo for the ſame Crime: Be- 
cauſe, the Law had not its End, and the In- 
dictee was not diſcharged upon the Account of 
his Innocence, nor was ever in Danger from 
ſueh a Trial. But one ſufficiently or relevant- 
ly indicted before any Court that hath Juriſdi 
&ion of the Caufe, being acquitted upon the 
Verdict of a Jury finding the Indictment not 
proved, cannot be put to anfwer toa new In- 
dictment, for the ſame Offence, at the Suit of 
the ſame Accuſer: Becauſe. a Man ſhould not 
be brought in Danger of Life for one and the 
fame Offence, more than once. However an 
Acquittal from an Indictment commenced by a 
private Party, is no Bar to an after Indictment 
in the Sovereign's Name, who cannot be ex- 
cluded from his Right or Caſualties by the 
Suit of any private Parties injured, or by their 
Silence or paſſing from the Offence (()). 


* . _ 
T 1'F, 
4 6 
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(5) AR 76, Path Ir. J. I. 
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The Euiachin of | Crimes : by: gude. a; -the 
"on 9 des nne 
YReſeriprion in 13 ct N is uo 
| » leſs, if not more neceſſary than in ci- 
vil Caſs, that People may not ly under a per- 
petual Uncertainty as to their Lives and Foſſeſ- 
ſions. All Crimes with us (as by the Civil 
Law) preſcribe in TWwenty Tears (a), except 


ſuch as are declared-wo bs 'exting: ine Morter 
Time. D 


2. Nane ear e vroferaegd. for any Crizas of 


Treaſon that may occaſion Corruption of Blood 
to the Offender or his Heirs; or for Miſpriſion 


| grand Ju unleſs the Indictment be found by a 


ury within Three Tears after the Trea- 
committed: But any who de- 

E or attempt to aſſaſſine the King, may be 
tried at any Time (v). Treaſons by maintain 


ing foreign Authority, or the Authority of the 


See of Nome, or by bringing in and executing 


Bulls or Inſtruments from Rome, or withdraw 
ing any to the Remiſh Religion, or by being. re- 


conciled or withdrawn to that Religion, are to 
be enquired of within Year and Day after ſuch 
Offence committed (c). Treaſon by making or 


1 g 


0 25 12, C. ad. 1, Cainel./ de Falſ. 1, 2 K 3. ff. de zequir. 
ſent. damn. I. 1. 5 3 & 4. ft. de jure fiſci. (6): 7 W. III. 
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attempting to make or mend any coining Tool 
or Inſtrument prohibited, or by marking ot Mo- 
ney round the Edges with Letters or Grain- 
ings, muſt be proſecuted within Six "Months 
after the Offence (4). No Perſon tan be tried 
for denying the King's Title, or aſſerting — 
other pretended Right to the Crown, by adviſ- 
ed Speaking, unlefs fworn Information of ſuch 
Words be given before a Juſtice of Peace, with- 
e Days after they were ſpoken, and the 

fence be proſecuted within three Months af- 
ter the Information (e). Miniſters of Epiſcopal 


Congregations muſt be proſecuted for not ex- 


preſly praying for the King and Queen, Gr. 
within two Ib un the Otel (7). No 
Perſon can be proſecuted upon the Statute of 
1 Geo. I. Cap. 5. intituled An 46 for 
Tumulit and ridtous Aſſemblies, and the more 
ſpeedy and eſfectual puniſhing the Rioters, unleſs 
ſuch Proſecution be commenced within twelve 
Months after the Offence (g). Action for 
wrongous Impriſonment preſcribes, if n 
purſued within three Years after the laſt Day 
of ſuch Impriſonment; and tho commenced 


within that Time, if not inſiſted in yearly there» 


(4) A. Cap. ; NN A, OTE, ; 
Er E . 16k Cap, 5 $4 (4) 7. 5 3. (f) 10 A. 


AR 6. Sell 3 K 8. 


preventing 
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„ 2. . 
Concerning Pardons of Crimes. 


1. FF He Stroke of Juſtice againſt.Criminals 
map be put off, or their Puniſhment 
avoided and diſappointed, by the Sovereign's 
Act of Grace, which is either temporary, or 
A temporary Act of Grace called a 
Reſpite (a), or a Reprieve, is a Prolongation of 
the Time appointed for an Offender's Executi- 
on. A perpetual A& of royal Grace or Cle- 
mency, termed a Par don, is an abſolute Remiſ- 
ſion of a Crime, or a giving up the Puniſhment 
due to it. A Pardon ĩs either general, or particular. 
2. A general Pardon forgives all Offences of 
all the Subje&s, not particularly therein except- 
ed; This commonly paſſes in Parliament, and 
is called an Ac of Indemnity. Which is to be ta- 
ken moſt beneficially for the Subject, and moſt 
ſtrongly againſt the King. For where ſuch a 
general Pardon excepts Murders, neither Self- 
murder, nor preſumptive Murder upon the A& 
21. Seſſ. 2. Parl. . and M. are underſtood to 
fall under the Exception. But when Crimes 
before, and unto a certain Day are pardoned, 
the Pardon ſtops When that Day comes, and 
Crimes committed upon that Day remain un- 
forgiven. Tho a general Act pardoning all Fe- 
lonies, &c. done before ſuch a Day, pardons 
Homicide from a Wound given before the Day, 
; B 4 | whereot 
(4) AR 94, Par, 13, J. III. a 
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whereof the Party died not till after the Day: 
Becauſe the Stroke, which was the Cauſe of 
the Death, being pardoned, all the Effects of 
it are conſequently pardoned. IN 
3. A particular Pardon is the forgiving a par- 
ticular Perſon's Offence, out of ſome ſpecial 
Regard ro him or his Family, or to other Cir- 
cumſtances. Such a particular Pardon, after a 
Signature under the King's Hand preſented in 
Exche ver, paſſeth under the great Scal. | 
(i.] Becauſe ill-conditioned” Perſons are en- 
couraged to commit Crimes, in hope of eaſily 
procuring Pardens, the Sovereign's granting 
Pardons unadviſedly, and with . a careleſs 
Hand, hath been reſtrained by Interpretation. 
Thus a Pardon obtained by Miſrepreſentation, 
where the King was not appriſed of the Hai- 
nouſneſs of the Crime, or by falſe Suggeſtion, 
is void, and may be ſtopt at the Exchequer till 
his Majeſty be rightly informed, and his far- 
ther Pleaſure known. No Man can be pardoned 
by Implication, but only by expreſs Words. 
Therefore Sir alter Rawleigh was executed in 
England anno 1618, udon an Attainder of high 
Treaſon againſt him a Matter of 14 Years be- 
fore, notwithſtanding the King's interveening 
Commiſſion to him ( therein called his true and 
loyal Subject) to go into Guinea, with Author 
rity ro execute martial Law, and Power over 
the Lives of other Men ; which Power over the 
Lives of others, he pleaded as an implied Par- 0 
don of his own Life. But rhe Court rejected AR « 
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this. Plea. A Pardon ot all Felonies, extends 
only to common Felonies, and not to high 
Treaſon (), or Piracy, which mult be expreſ- 
ly mentioned in a Pardon thereof. A general 
Clauſe forgiving all Crimes, will not ſecure 
from a Proſecution for any Offence greater than 
thoſe particularly expreſſed in the Remiſſion: 
Tho? a Pardon for Slaughter ; hath, with us, 
been underſtood to comprehend Murder as a 
Kind of it. Our Princes have indeed, at the 
Deſire of their Subjects, conſented to the Clo- 
ſing their Hands by temporary Laus and royal 
Promiſes, from granting Pardons for Murder, 
or Slaughter committed by forethonght Felony 
or Malice, except for the publick Good, with 


Conſent of Parliament (c). But Pardons of 


Murder are allowed, and the Power of pardo- 
ning all Offences underſtood to be an inſepa- 
rable Incident to the Crown, and its royal Pre- 
rogative. However no Pardon is pleadable to 
an Impeachment of the Houſe of Commons (d). 
[z.] The King may pardon any Offence 
whatloever, ſo tar as the Publick is concerned: 


But ſuch a Pardon doth not forecloſe or bar 


any Right or legal Intereſt, Benefit or Advan- 
rage veſted in the Subject, or hinder private 
Parties to claim Reparation of their Damages 
ſuſtained by the Crime pardoned, called an Af- 
fithment. Law requires to the Validity of a * 

. y | — ITE SH on, 


(b) 13 R. II. St. 2. Cap. r. (c) Stat. Dav. II. Cap. 5o, 
AR 63. Fail. 6. J. IV. AR 136, Pat. 8. J. Vn (4) 12 W. Uh 
Cap. 2. 583. in fin. ö | | bis bd 
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don, that the injured Party conſent. to it, and 


account ot Crime (e); which 
under the Name of Letters of Slains. But 
emiſſions are ordinarily granted without pre- 
vious Letters of Slains: For the Proyiding 
that a Remiſſion granted before the Party grie- 
ved is ſatisfied, ſhall be null (F), is only fo to 
be underſtood, that ſuch a Remiſſion is ineffe- 
Qual, till Satisfaction be given to the injured 
Party, A Remiſſion may be granted to a Cri- 
minal, either before, or after his Trial. 


(. When one proſecuted for a Crime pro- 


duces a Remiſſion, with Letters ot Slains from 
the Perſons injured to ſtay his Trial, the Re- 
miſſion is recorded in the Books of Adjournal, 
and the Diet deſerted againſt him. Upon which 
he is immediately diſmiſſed and ſet at Liberty. 
If ſuch a Perſon hath not Letters of Slains, but 
only a Remiſſion paſt under the great Seal, he 
is ſet at Liberty upon finding Surety to aſſith 
and ſatisſie the Parties injured, as the Barons 
of Exchequer ſhall miodifie; If the Remiſſion 
be only under the King's Hand, and not paſt 
the Seals, he muſt find Surety both to. expede 
the Remiſſion, and to pay an Aſſithment to be 
taxed by the Barons, The Acceptance or ſimple 
taking of a Pardon is an Argument of Guilt, 


tho' it do not amount to a Confeſſion of the 


Crime: Seeing that may perhaps be done * 
the 


() A& 169, Par. 13, J. V. (f) Stat, Dav. II, Cap. 44, AG 
174. Parl. 13. J. VI. | 


- 


freely diſcharge all Grudge and Revenge, upon 
iicharge 


* 
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the more Security, to ſet his Mind at Eaſe. But 
he who pleads a Pardon for a Crime, tacitely 
confeſſeth, and by uſing the Remiſſion is under» 
ſtood to take Guilt upon him, | 
CHAP, VL | 
The ſeveral Kinds of Crimes and Offences; 
1. TN $o:land we do not own the Diſtinction 
of the Civil Law, betwixt private and 
publick Crimes; all Crimes and Offen- 

ces are here confidered as publick, it being the 

—_ Intereſt that none ſhould paſs unpuni- 
da #: 216 5 
2. But we have ſeveral other diſtinguiſhing 
Claſſes and Orders of Crimes and Offences: As 
thoſe that are capital or puniſhed with Death, 
and ſuch as are not capital; ordinary Crimes 
whereof the Puniſhment is expreſly determined 
by Law, and extraordinary or arbitrary Crimes, 
which are left to the Diſcretion of the Judge, to 
be puniſhed more or leſs ſeverely according to | 
Circumſtances; ſtatutory Crimes, which are 
created and puniſhed-by Statute, and thole pu- 
niſhed by Cuſtom only ; the four Pleas. of tho 
Crown; viz, wilful Fire-raifing; Rape, Mur- = 
der, and Robbery (a), ſo called becauſe the 
Cognizance of theſe doth properly belong to 


the King's Juſticiary Court, tho that 1 
(2) Leg. Malcolmi Il. Cap, 13. Quony Attach, Cap. 76. stat, ; 


Klex, II, Cap. 14. 
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lege is not well obſerved; and many Crimes 

have no particular Names, but paſs under ſome 

very general Denomination, as Leaſing-making, 
and Stellionate. 

3. Crimes and Offences may, under divers 
Views, be variouſly diſtinguiſhed, and placed 
in different Orders, but 1 ſhall range — in 
what I conceive toke the moſt- Gmple and natu- 

ral Way, by dividing them, 1. With reſpect to 

the Objects they may have Relation to, or the 


Parties injured, into , thoſe more immediately 


levelled againſt God, and ſuch as Man is more 
directly offended by. 
more particularly diſtinguiſhed into thoſe rela- 
ting to Offices, Law-ſuits, and the Execution of 
Law and Juſtice. Mean Time it is neceſſary to 
obſerve, that there are ſome Crimes and Oſlen- 
ces of a complex Nature, which conſiſt of 
double Characters, and have Relation to more 
than one Kind: Theſe ſhall be ranked accor- 


ding to what Link to be their mane ae 


Situation, 


BOOK II. 


Of Crimes levelled mare immed; ately 


. agamſ} God. 


$2 XHESE are Atheiſm, Blaſphemy, He- 

8 reſy, Apoſtacy, Witchcraft, Perjury, 
Z and other open Impicties, Immorali- 
ties, and Frofancnels,.. 


HA P, 


2. Many Crimes may be 


P” 
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Oo Atheiſm and Blaſphemy. | 0 


1. A THEISM is a Denying the Dei- 
A ty, and not believing.the Exiſtence 
| of a God, ar a Providence, and the 


Want of ail Religion. Any PFerſotr found guil- 


ty of denying. God, or any of the Perſons 
of the bleſſed Trinity, is, if he obſtinately con- 
tinue therein, liable to the Pain of Death (4). 
Who, in Writing or Diſcourſe, deny, impugn, 
or 3 argue . or reaſon againſt. the Being 
of God, or any of the Perſons of the Trinity, 
or the Authority of the Scriptures, or the Pro- 
vidence of God, ſhall, for the firſt, Fault, be 
impriſoned till they ſatisfy publickly in Sack- 
cloth, the Congregation where the Scandal was 
given; for the Second ſhall be fined in a Year's 
valued Rent. of his real Eſtate, and the twen- 
ticth Part of his free perſonal Eſtate, Half to 
the Poor of the Pariſh where the. Crime is com- 
mitted, and Half to the Informer, and farther 
ſhall ſuffer Impriſonment, till he give Satisfacti- 
on to the Congregation, as aforeſaid, The 
Offender for the third Time, is puniſhable by 
Death as an open Blaſphemer. The firſt Fault 
may be tried and puniſhed by any Magiſtrate, 
Judge or Miniſter of Law in Scotland, the ſe- 
cond by Sheriffs, Stewarts, Bailies of MI | 
| ke 


( Axl, Path, 1. Seff. 1. Chi, Ur » 
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and Regalities, and their Deputies, the third 
by the Lords of Juſticiary (6). 


2. Blaſphemy is an Injury offered to God, 


attributing hat doth not belong to him, viz. 
what is W and inconſiſtent with his 
Divinity; ot by denying what doth belong to 
him, and attributing to the Creatute, that 
which is proper only to the Creator. Whoſo- 
ever is found guilty, before the Co urt of Jufti- 


ciary, of railing upon, or curſing God, or any 


of the Perſons of the bleſſed Trinity, may be 


puniſhed with Death (c). 


3: The Reaſon why the fimple Railing upon, 


or Curſing God, or any of the Perfons of 
the Trinity, is puniſhable with Death, and the 
Denying them only ſo puniſhable, when aggra- 
vated by the Offender's Obſtinacy, is ps aps, 
becauſe the latter Crime may proceed from Ig- 
norance, and the former argues Malice. No 
Perſon furious or diſtracted in his Wits, can be 
uniſhed as an Atheiſt, or Blaſphemer (4). 
ut Ignorance, Ruſticity, Drunkenneſs, Pafſ- 


on, or Railery cannot be pleaded in Excuſe 


for either of thefe Offenders. 
| "Of Hereſy and Hpoſtacy. 

r. T JERESY is a Chriſtian's pertinacious 
1 owning of Errors or falſe Opinions, 


contrary to the true Doctrine of the Chriſtian 


Faith 


(Aa 11. Seff,, f. Parl. K. W. (e) D. AR 21, (4) bil- 
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Faith clearly revealed in Scripture. For Jews, 
Pagans and Mahumetazs, who are Enemies 
to our Faith in general, or do not. profeſs 
the Name of Chrift, and thoſe' who err ig- 
norantly without adhering ſtiffly to their per- 
verſe. Notions, are not re „or treated as 
Hereticks. Error in Point of Faith, is not He- 
reſy, unleſs attended with Obſtinacy in the De- 
fence thereof: Tis properly the Obſtinacy that 
conſtitutes the Character of Hereſy; not the Er- 
or. There is no expreſs Puniſhment in our 
Law againſt any other Hereticks, than Papiſts, 
and eſpecially thoſe of the trafficking Sort, con- 
cerning which there will be Occaſion to ſpeak 
afterwards. Hereſy may be tried by the Ge- 
neral Aſſembly, in order to Cenſure and ecete- 
fiaſtical Puniſhment'; and by the Court of Ju- 
ſticiary, even in the firſt Inſtance, in order to 
„ 55s 0G £77 45 

2. Apoſtacy is, a deſer ting and abandoning 
the true Religion; or a Renouncing the Chri- 
ſtian Faith, to embrace ſome other Religion. 
The Offender is cermed an Apoſtate, or Rene- 
gate, or Renegado. The true Difference betwixt 
whom, and a Heretick is; that the latter aban- 
dons only a Part of the Faith, whereas the for- 
mer renounces the whole, However a prote- 
ſtant Servant turning Roman Catholick in a po- 
piſh Family, is puniſhable as an Apoſtate, and 


not co ſerve there, or any other popiſh Ma- 


ſter (a). f, * 


„„ 
(4) AR 28. Sci, 6, Pail, K. w. : 
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.CH AP. III. 
07 Wi tchcraft. 


1. ITCHCRAFT is, that black 
A V 4 Art, whereby ſtrange and wonder- 
ful Things are wrought by a Pow- 

er derived from the Devil. It goes under ſe- 
veral Names taken from particular Effects and 
Ways of its Operation: As thoſe of Magick, 
becauſe it is a Knowledge of more than is law- 


ful to be known ; e from the Reveal- 


ing of Things paſt, preſent, or to come; En- 
chantmem, from the Working by Charms or ce- 
remonious Rites; Sorcery, from ie Caſting. of 
Lots, to bring hidden Things 4 Cel Nes 
cromancy, from the Calling — 

the Devil, in Form of RY dead Perſon ;. E A 
cination, from the hurting Creatures by envious 
Locks, and Eye-biting, or by Words, Ge 
Thoſe who practiſe this Art are in like mannet 
termed. Witches, Magicians, Diviners, En- 


chanters, Sorcerers, Necromancers, Falcinators: | 


Which Names given for different Cauſes to the 
Devil's Diſciples, are for the: moſt. part promiſ- 
cuouſly uſed to 'fignify any Perſon, who, by 
Covenant with Satan, and his Aſſiſtance, dock 


work 1757 Things; becauſe of the Affinity of 


all their Operations, which have. the fame ge- 
neral | Found: | 


ation and Tendency, 


. Wich. 


4 * * 7 
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2. Witchcraft is wrought by Covenant or 
Compact with the Devil, expreſs or tacite. 
Cr. ] An exprefs Covenant is entted into be- 
twixt a Witch; and the Devil appearing in 
fome viſible Shape. W hereby the former fendun- 


ceth God and his Bapriſm, engages to ſerve 


the Devil, and do all the Miſchief he can as 
Occaſion offers, and Ieaves Soul and Body to 
his Diſpoſal after Death. The Devil on his Part 
articles with ſuch Proſelytes, concerning the 
Shape he is to appear to them in, the Services 
they ate to expect from him, upon the Perform 
ance of certain Charms or ceremonious Rites. 
To ſome he gives certain Spirits or Imps to cor- 
reſpond with, and ferve them as their Famili- 
ars, known to them by fome odd Names, to 
which they anfwer when called. Theſe Imps 
are ſaid to be kept in Pots or other Veſſels that 
ftink deteſtably. This League is made verbally, 
if the Party cannot write. And ſuch as can 
write, fign a written Covenant with their Blood? 
On the meaner Proſelytes, the Devil fixes in 
fome {ecret Part of their Bodies a Mark, as his 
Seal to know his own by; which is like à Fle# 
Bite or blew Spot, and ſometimes refembles a 
little Teat, and the Part fo ſtamped doth ever 
after remain inſenſible, and doth not bleed, tho 
never ſo much nipped or pricked by thruſting a 
Pin, Awl, or Bodkin into it. But if the Cove- 
nanter be one of the better Rank, the Devil on- 


ly draws Blood of * Party; or touches him 


ar 
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or hex in ſome Part of the Body, without any 
1 viſible Mark remaining. | 
2. ] A tacite Covenant with Satan is under- 


ly uſe the ſuperſtitious Rites or Ceremonies ob- 
ſerved by Witches, or unlawful Means to bring 


C TS $776 WT in 
3. Witches uſe to be diſtinguiſhed into good 
and bad Witches. The bad Witch, commonly 
called the black Witch, or dong Witch, is 
one who, by a League with the Devil, is aſ- 
ſiſted by him to work Miſchief. The good 
Witch is he or ſhe who uſeth diabolical Means 
to do Good, as to heal Perſons, looſe or undo 
Enchantments, and to diſcover who are be- 
witched, and by whom... But this Term of a 
good Witch is very improper, for all who have 
Commerce with Satan are certainly bad. 
. 4. Some Works of Witches are really what 
they ſcem to be: Others are mere diabolical 
Juggling, or a Deluſion of the Eyes of Specta- 
tors, with ſome ſtrange Sleight of Satan, To 
which laſt I may refer, their imaginary paſſing 
thro* ſhut Doors, and transforming themſelves 
and others into the Shape of Cats, Dogs, Hares 
and other Creatures. Some of their Actions 
reſpe& themſelves, and their Behaviour towards 
their infernal Maſter; Such as their coming 
to appointed Mectings, called their Sabbaths, 
where they pay Homage to him, and are taught 
to 


| | ſtood to be entred into by thoſe who knowing- 


any Thing about, which they know to be in- 
effectual in themſelves without the Devil's Con- 


ſes by 
helliſt 


ly pul 
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to act all Manner of Wickedneſs, and give an 
Account of their horrid paſt: Proceedings; 
the Devils having carnal - Copulation in 
the Shape of a Man with Women, and in 
the Form of a Woman with Men. Witches 
11 are chiefly impioyed in plain Miſchicf, by hur- 
in- ting Perſons or their Goods, or by bringing 
Con: ſome actual Evil or Calamity upon them. But 
they ſometimes work Miſchief under a Pre- 
00d Wl tence or Colour of doing Good; as when they 
only cure Diſeaſes, looſe Enchantments, and diſcover ' 
h, is other Witches. All their Deſigus are brought 
s aſ- about by Charms or ' ceremonious Rites inſti- 
200d WF tuted by the Devil, which are in themſelves of 
cans no Efficacy, and ſerve only as Signals and 
mdo Watchwords, to admoniſh Satan, as it were, 
be- hen, where, and upon whom to do Miſchief, 
of a or perform Cures, according to his Compact 
have with the Witches. Tt 1175706 
5. Our Law puniſheth with Death all, who 
what either uſe any Manner of Witchcraft, Sorcery, 
lical or Necromancy;; or who abuſe the People, by 
ecta - pretending to have any ſuch Craft or Know- 
To ledge (5), Under Necromancy, are compre- 
fling hended Chiromancy, Predictions and Reſpon- 
-Ives ſes by the Sieve and the Shear; and all other 
ares helliſn Arts of Divination. ' Witches are-capital- 
tions ly puniſhed as ſuch, or for the Covenant made 
ards with Satan, tho? no Perſon ſuffer Harm by them. 
ning Such as give themſelves out or profeſs to be 
aths, Fortune: tellers, or arrogate Skill to themſelves 
aght —_ N eee 
to (b) Act 73. Far. 3. Q. M. 
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of foretelling Things to come, or diſcovering 
where Things are to be found, are liable to the 
Puniſhment of Death, tho* they have really no 
ſuch Skill, But dumb Perfons, pretending to 
diſcover future Events, are never capitally 7 
niſned here. An Agreement to ſerve the De- 
vil is ſurely relevant to infer the Crime of 
Witcheraft, provided the deluded Creature 
knew him to be the Devil, at the making of it. 
Nay, even a tacite CompaR, by uſing only the 
ſaperſtitious Words or Rites of Sorcerers, know- 
ing them to be ſuch by their Books or Diſ- 
courſe, doth infer it. But the ufing ſuch Words 


or Signs, without N them to be ſuch, 
if t 


is reckoned no Crime; if there be a plauſible 
Ground of the Uſer's Ignorance, and he be 
ready to abſtain from ſuch Practice, when 
informed of the Unlawfulneſs of it, It hath 


been ſuſtained, to bring in a Woman guiky of 


Witchcraft, that ſhe threatned to do ſome Miſ- 
chict to a Perſon, who- immediately or not 
long after ſuffered a grievous Harm in his Bo- 
dy or Goods by Sorcery or Witchcraft, with- 
out any apparent or natural Cauſe, tho' the 
Manner, or Inchantment uſed to work ſuch Miſ- 
chief, was not particularly expreſſed, and the 
Threat was only general, and did not ſpeci- 
fie the ill Turn to be done: In reſpect the 
Means uſed by Witches are beſt known to them- 
felves. Some relevant Articles of Witchcraft 
are founded upon Events, having no neceſſaty 
Dependence on the Means uſed by the Perſon 
accuſed; 
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accuſed; as that a Man, on whom a Woman 
had laid a grievous Sickneſs, by her Sorcery, 
was relieved thereof, by her taking him by the 
Hand, and the moving of her Lips; or that a 
Woman came ſeveral Nights: into à Houſe, 
when the Doors and Windows were all faſt 
locked and ſhut, combed. her Head the laſt 
Night, and laid her Hand upon a Nurſe's Pap, 
upon which a Child then ſucking her died with- 
in half an Hour, Becauſe, Injuries done by 
Witches are not occaſioned by any inherent 
Virtue or Efficacy in the Means uſed by them, 
but only by the Devil's Influence ; and that 
there is no natural Cauſe of the Miſchiet done, 
is the Reaſon of aſcribing it to Witchcraft, Our 


Chap. 


| Law condemns, without Diſtinction, both hurt- 


ing and curing by diabolical Means, Thoſe 
alſo who ſeek any Help, Reſponſe or Conſul- 
tation from the Uſers of Witchcraft, Sorcery 
or Necromancy, or from Pretenders to Skill in 
theſe unlawful Arts, are ſubject to the Pain of 
Death (c); Witches and thoſe who conſult 
them being equally criminal, | 

6. Where one is indicted for being in Leagug 
with the Devil, and exerciſing Acts of Witch- 
craft, it ſufficeth to prove, that the Indictee was 
in Confederacy with that evil Spirit, and did 
ſuch Things. But in the Trial af one indicted 
for bewixching any Perſon, two Things are 
to be proved, viz. that ſuch a Perſon is be- 
witched, and that the Indictee is the Witch. 

13 _ 5 7. Whes 
(9 d. Aa 73. Fate 9+ d. M. 
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7. Whether a Man afflicted is bewitched, 
may be known from Signs, Symptoms and ex- 
traordinary Circumſtances, that have been obſer- 
ved in and about thoſe for afflicting ot whom 
Witches have, upon their own: free and ſerious 
Confeſſion, been formerly arraigned and con- 
demned. Such as, 1, When learned and skil- 
ful Phyſicians find, the Patient's Trouble doth 
not proceed from any bodily Diſtemper, or na- 
tural Cauſe; and any Remcdies preſcribed by | 
them are ſo far from affording him the leaſt 
Eaſe, that they increaſe his Pain and Torture, 
2. When he is excecdingly tormented at the 
ſaying of Prayers and Graces, or reading the 
Bible; Or in his Fits tells truly many Things 
paſt, future, and a-doing, and ſpeaks Languages, 
which otherwiſe he could not know, and does 
not remember when-out of the Fit. 3. When 
Things are done with reſpect to him, by ſome 
Hand inviſible to the Byſtanders, and real To- 
kens of the Fact appear immediately to them, 
who could not perceive how it was done. 

8. The Proof that one is a Witch, is either 
extraordinary, or ordinary. | 

I.] Extraordinary Proof is by Preſumptions. 
Whereof ſome ariſe from lawful but uncertain 
Facts or Circumſtances: As, 1. That the Per- 
ſon accuſed lies under a general bad Fame of 
being a Witch; or is Child, familiar Friend, 
old Companion, or Servant of à convicted 
Witch. 2. That he or ſhe cannot ſhed Tears, 
Or, 3. Cannot ſay the L OR D's Prayer. Or, 

4. Hath 
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4. Hath the Devil's Mark on ſome Part of his 
or her Body. But ſuch Preſumptions are flender, 
upon which no great Weight can be laid; tho, 
they are always uſed to ſtrengthen and ſup- 
port other Evidence. Other Preſumptions are 
drawn from the Uſe of unlawful Means, Such 
as, I, The drawing Blood of the ſuſpected Per- 
ſon ; or the putting Something under a Thre- 
ſhold where he or ſhe goes in, or under a Stool 
where the ſuſpected Perſon fits ; or cauſing 
him or her come into the Room where thoſe 
afflicted are, and touch them; or trying if the 
Perſon accuſed will fink . or ſwim, when put 
tied into the Water. 2, The burning Cakes 
made of the afflicted Perſon's Water; or burn- 
ing Clothes in which ſuch Perſon lies. 3. Spec» 
tral Evidence, i. e. the afflicted Perſons ſaying 
they ſee in their Fits thoſe that torment them, 
crying out of them by Name, and telling where 
they have been, or what, they have done here 
or there in diſtant Places. 4. The. cauſing a 
white healing Witch diſcover a black and bloo- 
dy one, by ſhewing the latter's Face in a Glals ; 
and ſo making one Devil inſtrumental to caſt 
out another, But theſe arc all barbarous and 
unnatural. Charms, ſuperſtitious. and magical 
Experiments, not to be uſed by Chriſtians : 
And the trying a Crime by a Miracle, belongs 
notto any Judge on Earth, bur is reſerved for 
the divine Throne, 7 1 | 
[2.) Ordinary Proot is by Confeſſion of che 
Perſon accuſed, or by Witneſſs 
as Many 


he „ 
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Many Perſons have been convicted of Witch; 
craft, upon their own Confeſſion. But ſuch 
Confeſſion ought, 1. To be free and voluntary, 
and no ways extorted. Nor ſhould it contain 
any Thing impoſſible or improbable. 2, Care 
muſt be taken to notice, that the Confeſſor is 
not oppreſt with Melancholy, or hath taken 
Guilt” upon him or her purely from being 
SOA Tis ot fe Foo tie ant : 

Witchcraft may be proved by Witneſſes, that 
have heard or ſeen the Perſon accuſed fpeak ſuch 
Words, or do ſuch Things, as none but thoſe 
who have Familiarity with the Devil, ever did 
or can do: As invoking the Devil for Help ; 
ot entertaining a familiar Spirit, and holding 
Correſpondence with or feeding it in any Form 
or Likeneſs ; uſing Enchantments and Charms, 
conjuring to raiſe Storms; ſhewing in a Glaſs, 
or Shew-ſtone the Faces of abſent Perſons ; re- 
vealing Secrets or diſcovering Things loſt, 
without any ordinary Means; or doing Things 
above human Strength: By which Effects a 
5 ont League with the Devil comes to Light, 

e dying Teſtimonies of penitent Witches, 
concerning others informed againſt by them, 
are not ſufficient Evidence io fix the Guile of 
Witchcraft upon theſe others. But Proof by 
Witneſſes of this Crime being very difficult, Wo- 
men and Felloy-criminals or Witches are exa- 
mined, to confirm and ſupport Circumſtances 
of Witcheraft charged upon others. For tho? 
ppen Kis of Witchcraft, as the uſing Charms 


aq 
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in the Day- time, are to be made out by unex- 
7 tionable Witneſſes : Yet the more ſecret 
s, as the Meetings of Witches in the Night- 
Jo to adore their infernal Maſter, and hatch 
their miſchievous Projects, when other People 
are afleep, or when they themſelves are inviſible 
to, or covered from the' Sight of others ; can 
be no otherwiſe proved than by ſuch as are 
ivy thereto, And if the Crime of conſulting 
Wirches may not be proved by two who were 
conſulted, it were next to impoſſible to prove 
ſuch Conſulting by any other Perſons. Wo- 
men are received Witneſſes in this horrid and 
clandeſtine Crime: And Perſons injured by 
Witches are alfo examined congerning Actions 
of theſe Witches. 
9. The ordinary Doom againſt Witches is 
to be ſtrangled or worried at a Stake till they 
be dead, and thercafter their Bodies to be 
burnt to Aſhes, and all their moveable Goods 
and Gear to be eſcheat, and inbrought to ouf 
Sovereign Lord's Ule. 


e H A * TV. i: 
Of Perjury. 
| \ ERJURY is, the Swearin in Fang in 
a lawful Oath, adminiſtred by one 
who has. Authority, in any Matter 
lating to an Iſſue gr Cauſe in queſtion ; whe- 


ther 
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ther it be of the Perſon's own Accord, or by 
Subornation of another; 8 Ay 

2. To infer the Crime of Perjury, there muſt, - 
1. Be wilful and deliberate Swearing ; Where» - 
by ſwearing falſly thro* Surprize, Inadvertency, 
or Miſtake of the Queſtion; and ſwearing 
from a Belief, that the Thing is true, are 
excluded, 2. A falſe Oath, whereby no Per- 
ſon is or can be hurt, injured or grieved, as 
being wholly foreign to the Iflue or Point in 
queſtion, and having no Influence in the De- 
termination of the Cauſe, is not reckoned Per- 
jury in human Courts of Juſtice.: But a falſe 
Oath, which at the giving thereof was injuri- 
ous to another Perſon, may be puniſhed as 
Perjury, tho” thereafter it prove no Way preju· 
dicial to him: As Witneſſes, who ſwore to the 
Verity of a Writ after reduced and improved 
as forged, may be tried for Perjury, tho at the 
Time of the Trial the Writ could be of no 
Prejudice to any Man; 3. An Oath that is 
puniſhable as Perjury, muſt be taken in a judi- 
_ cial Proceeding, or tend to abuſe the Admini- 
ſtration of Juſtice, or to miſlead a Judge in his 
proceeding, in relation to a Matter judicially 
before him, tho* it no Way affect the principal 
Judgment to be given in the Cauſe: As when 
the Defender in a Proceſs of Removing, ſwears; 
that he cannot find Surety for the violent Pro- 
fits, or the Raiſer of criminal Letters that he 
cannot find Surety to report them, to be free 
of the Trouble of finding Surety, albeit a re- 

: 3 ſponſible 
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fponſible Perſon had offered to be Surety for 
the Deponent in ſuch a Caſe ; he is guilty of 
Perjury. But a falſe Oath taken before Per- 
ſons acting merely in a private Capacity, or 
having no Authority to adminiſter ſuch an 
Oath, doth not amount to Perjury in the Eye 
of the Law. 4. Perjury is incurred only by 
aſſertory falſe Oaths, where ſome Matter of 
Fact is affirmed or denied, contrary to the 
Knowledge of the Party; and not by the 
breaking or not obſerving a promiflory Oath, 
v. g. to pay a Sum, or perform a Deed betwixt 
and a certain Day. 5. A Quaker by wilfully 
and corruptly making his folemn Declaration 
and Affirmation, allowed by Law in lieu of an 
Oath, is guilty of Perjury (a). 6. A Perſon 
to whoſe Oath any Thing is referred judicially, 
whether in a criminal or civil Cauſe, ſwearing 
falſly, is guilty of Perjury. 7. One is not 
guilty of Perjury, for declaring himſelf ready 
to ſwear falſly, if he do not actually forſwear 
himſelf. tn let 
3. A Witneſs may be convicted of Perjury, 
in habilitating himſelf, or in the initial Words 
of his Oath, concerning his Age, being mar- 
ried, purged of partial Counſel, c. by the o- 
ther Witneſſes. But Witneſſes cannot be tried 
of Perjury in the Subſtance of their Oaths, 
wherein they concur, by the contrary Oaths of 
other Witneſſes. For if that were allowed, ſuch 
| | con- 


() 7 & t. w. III. Cap. 34+ 1. Geo. I. Cap. 6, junct. 8, Geo. 
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contrary Depoſitions might be redargued by o- 
thers, and theſe by others ix inſnitum And 
ſo Witneſſes, who have no further Intereſt in a 
Cauſe than to declare the Truth, might be ex- 
poſed to the Trouble of endleſs Suits of Perju- 
ry. Parties or Witnefſes may be convicted of 
Perjury by Writ, as by Depoſitions ſubſcribed 
by themſelves; but not by Extracts ſigned by 
the Clerk, Where Writs are uſed in Evidence 
of Perjury, theſe need not to be given out with 
the Indictment to be ſeen by the Indictee; but 
it ſufficerh to libel upon them as lying in the 
Clerk's Hands, and to put them there ſome 
reaſonable Time before the Trial. Expreſſions 
in Oaths are to be favourably interpreted, and 
Words are not to be catched, to infer Perjury, 
Where one hath judicially upon Oath denied 
or contradicted a Promiſe formerly made by 
kim; that Promiſe may be proved by Witneſ- 
les, in order to convict him of Per jury. 
4. Such as bear falſe Witneſs, or induce any 
Perſon to bear falſe Witneſs, are puniſhable in 
their Perſons and Goods with all Rigour con- 
form to the common Law (5), or by 2 
of their Tongues, and eſcheating of their G 
to the Sovereign s Uſe, and Incapacity to bruik 
Honour, Office or Dignity, and farther Puniſh- 
ment in their Perſons according to the Quali- 
ty of their Crime (c), as Whipping, Brand- 
ing on the Cheek, Cc. The Perjury of mag. 
ol miſts 


(6) AR 80, Parl. 6, Jam, v. Act 22. Patle 5» Q. M. (e) A 


47. Farl. 6, Q. M. 
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miſts by having two Wives or two Husbands 
at once, is puniſhed with Confiſcation of all 
their Moveables, Impriſonment for Year and 
Day, and longer during the Sovereign's Plea- 
ſure, Infamy and Incapacity of Office, Ho- 
nour, Dignity or Benefice (d). Perjury of 
Aſſizers is puniſhable with Confiſcation of 
Moveables _ and Impriſonment for Year 
and Day (e). None of which Puniſhments 
amount to the Pain of Death. But yer Perſons 
convicted of Perjury and Subornation of Perju- 
ry, have in ſome Caſes been capitally puniſhed, 


CHAP. v. 


Of other open Impieties, Immoralities and 
Profaneneſs. 


f. ( g URSING and Swearing is pu- 


. © niſhed according to the Offender s 
| Quality: A Nobleman guilty is li- 
able to a Fine of Twenty Pounds, a Baron pays 
Twenty Merks, a Gentleman, Heritor or Bur- 
geſs Ten Merks, a Yeoman Forty Shillings, a 
Servant Twenty, toties. quoties, and a Miniſter 
loſes a fifth Part of a Year's Stipend. The one 
Half of which Fines is to be applied to pious 
_ Uſes within the Pariſh where the Offence was 
committed, and the other Halt falls to be di- 
vided betwixt the Informer, Proſecutor and 
(4) Ad 15. Pail, f. O. H. (.) AR 48. Patl. 6, AR 64: Patl 
$, Jam. III. jun&, Keg. Majeſt. Lib. 1. Cap. 14. 
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Conſtable, and other Uſes at the Sight of the 


ſtices of Peace. Thoſe unable to pay, are to 
e puniſhed in their Perſons (a). Juſtices of 
Peace are authorized to puniſh or fine ſuch Of- 


| Fenders, and delinquent Wives according to 
their Husbands Quality, whom they may cauſe 


pay for their Wives (59. and 4 by 
2. Drunkenneſs or haunting Taverns or Ale- 
houſes after Ten of the Clock at Night, except 
in the Time of Travel or for Refteſhment, is 
puniſhed as Curſing and Swearing, and the 
Fines to be applied the ſame Way (c). 

3. That due Reverence and Attention may 
be had in the publick Worſhip, thoſe who raiſe 
a Tumult or Fray in the Church, or in the 
Church-yard in the Time of divine Service, for- 
feit all their Moveables to the King, without 
Prejudice to higher Puniſhment, if there hap- 
pen any greater Offence there (4). And ex- 
communicate Perſons refuſing, when charged by 
the Miniſter in the Name of God and the King, 
to remove out of the Church -in the Time of 
divine Service, are puniſhable as Diſturbers (e). 
But Children (under whom all within Four- 
teen Years of Age are comprehended) raiſing 
ſuch a Tumult or Fray, are only to be whip- 


ped (). Thoſe denounced Fugitives for 


Slaughter committed within Churches or 
g | we PEO Church- 


(4) Act 19. Parl. 1. Seſſ. 1. AR 22, Pail. 2, Seſſ. 3. Ch. II. 
(6) A 38. Pail, x. Sel, x, Ch. II. (c) AR 19 & 38, Parl. 1. 
Sell. 1. junct. AR 22. Parl. 2, Seſſ. 3. Ch. II. (4) X& 27. Patil, 
11. Jam. VI. (e) wid. (F) Act 17. Parl. 5 · Q: M. 4 
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Curch-yards, during the Performance of di- 
vine Service, and their declared Reſetters, for- 
feit to the King both their ſingle and liferent 
Eſcheats (g). N 2 8 
4. Uſers of Handy- labour on the Sabbath 


day, may be fined in Ten Shillings, thoſe who. 


. play, paſs to Taverns or Alehouſes, ſell 


eat and Drink, and wilfully remain from the 
Church, the Time of Sermon or Prayers, in 
Twenty Shillings. And Offenders unwilling 
or unable to pay, are to be put in the Stocks 
or Jogs (5h). Such as ſell, or preſent to Sale, 
any Goods on the Sabbath-day, loſe their 
Moveables, and fall in the King's Mercy (1). 
The Going of Salt-pans, Mills, or Kilns on the 
Lord's Day is diſcharged, under the Pain- of 
Twenty Pounds to be paid by the Heritors and 
Poſſeſſors; Salmon-fiſhing, hiring Shearers, un- 
der the Pain of Ten Pounds for each Fiſher and 
Shearer; Half to be paid by the Hirers, and 
Half by the Perſons hired. Carrying of Loads, 
keeping Markets, and uſing Merchandize on 
that Day, and all other Profanation thereof is 
alſo prohibited under the like Pain of Ten 
Pounds, to be applied as the Penalties for 


Swearing and Drunkenneſs, and the inſolvent: 


Offenders to be puniſhed in their Perſons (x). 
5. There are other Acts of Immorality and 
Profaneneſs, fuch as Fornication, Tr 
| Bla — 


(x) AR 118. Parl. 12. Jam. VI. (hb) A& 10, Patl. 6. J. VI. 
(i) A& 198, Parl. 14. Jam. VI. (k) AR 18. Pacl, 1. Sell. 1. Act 
22, Path, 2. Sell, 3, Ch. II. 
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Blaſphemy, mocking and reproaching of Re- 
ligion, Cc. concerning which I have treated in 
the proper Places. ds 1 

6. The Laws againſt Profaneneſs and Im- 
moralities are ratified (7). And Presbyteties 
impowered to appoint Informers and Proſecu- 
tors in their reſpe&ive Bounds ( 3 hich 
Laws all Judges, Magiſtrates, and Juftices of 
Peace are enjoyned to put to Execution againſt 
all Perſons, whether Officers, Soldiers, or o- 
thers, without Exception, at all Times without 
Neceſſity of a Diſpenſation, under the Pain, in 
eaſe of Failzie upon Requiſition, of One hun- 
dred Pounds to the Poor of the Pariſh, where 
the Scandal complained of was committed: For 
which they may be purſued by the Kirk Agent, 
Miniſter of the Pariſh, or any having Warrant 
from him before the Lords of Seſſion ſummarly 
(n). If the Judge or Magiſtrate having ordina- 
ry Juriſdi&ion, reſide not within the Pariſh 
where the Offence was given, he muſt grant a 
Deputation to ſuch as ſhall be named by the 
 Heritors and Kirk- ſeſſion, to execute the Laws. 

Advocation of ſuch Proceſſes is diſcharged and 

no Suſpenſion allowed except upon en 
tion, or a clear Diſcharge And in caſe of ca- 
lumnious Sufpending, a third Part more is to be 
decerned in lieu of =pences. Fines infliged 
are to be inſtantly paid to the Pariſh-colle&or. 
for the Poor, or the Party muſt ga to Priſon, 

Who, 

0) Aa 25. Self, 2. Par), W. & M. 16 K. Cap. 7. 67. 2 

Act 40, Seſſ. 4. Parl. W & M. () Ac 13. Sell, 3. Pail & W. 
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who, if he cannot pay, mult be exemplarily pu- 
niſhed in his Perſon. No Pretence of different 
Perſwaſio in Matters of Religion, exempts a 
Delinquent from Cenſure and Puniſhment for 
Immoralities (o). Perſons excommunicated or 
declared contumacious by the Church upon the 
account of Immoralities, are to be repreſented 
to his Majeſty, as unfit to be imployed or con- 
thn in any publick Truſt, civil or military 
£4 Having thus explained the particular 
Crimes committed more immediately againſt 
God ; the propoſed Method requires, that I 
ſhould now proceed to Crimes whereby Man is 
more dire&ly offended. Crimes committed more 
directly againſt Man, are diſtinguiſhed into ſuch 
as concern the ſovereign Authority, Govern- 
ment, Feace and Welfare of the Common- 
wealth; and thoſe that directly touch private 


1 


Perſons: | 


Vol: 1H BOOK 


| (5 AQ 31. Seſl; 6. Parl. K. W. 50 Act 71. Sell, 8 & 93 
Pail, K, W. = ; PE. 
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th. r. os * 


BOOK III. 


Of Crimes that touch the royal Au- 
thority, Government, Peace and 


Welfare of the Kingdom. 


UCH Crimes are chiefly theſe, viz. 
$& High Treaſon, and Miſpriſion there“ 
: of; recognizing the Authority of 
the Pope, or any foreign Power, and 
diſowning that of the King or Parliament; Leaſ- 
ing-making ; Recuſancy, and Non-conformity 3 
Vagrancy ; wearing unlawful Weapons 3 
Breaches of the publick Peace; and common 
Nuſances. 


— 


— 


CHAP I 


Of High Treaſon, and Miſprifion thereof. 
OW that, for improving the Union 
of the two Kingdoms, the Law of 

England, and no. other Law, concern-= 


ing High Treaſon, and Miſpriſion thereof is to 
take Effect in Scotland (a), I ſhall treat of theſe 
Crimes according ro the Law of England, which 
is in ſo far become the Law of Great Britain. 


TIT. 


' (2) 7 As Cap. 21. 5 Is 


| ©] 
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T1: :b 
Of High Treaſon; 
SECT... L 
What is High Treaſon, and the ſeveral Kinds of it! 


TREASON (aua Trahiſon, from the 
French Trahir, to betray is an Act of Treach- 
ery and Infidelity againſt the Security of the 
King or Kingdom, called High Treaſon, from 
its hainous and tranſcendent Nature. But this 
Crime of various Kinds, cannot be ſo properly 
defined, as deſcribed in the following particu- 
lar Inſtances of it, mY 1 

1. It ĩs High Treaſon, to compaſs or imagine 
the Death of the King) or his Royal Conſort the 

Queen, or the Prince their eldeſt Sou, and Heir 
apparent to the Crown for the Time (a). By 
the King, we are not to underſtand a nominal 
or titular King, as the Husband of a Queen 
regnant, nor yet a King that js diſpoſſeſſed; 
but only the Sovereign, whether King or Queen, 
regnant (V), for the Time being, who is in a- 
Qual Poffeſſion of the Crown and Kingdom, 
tho' not de jure. Becaufe, the King in Poſſeſ- 
fron, being the only Perſon who either doth or 
can adminiſter the Laws, and ſecure to us all the 
Advantages of Government; he only can juſtly 

D 2 claim 
(a) 25 Edw. III. st. 4. Cap. 2. (b) 1 Mat, Sell, 3. Cap. 1. 
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claim Returns of Duty, Allegiance and Subjecti- 
on. The Privilege given to the Queen Conſort, 
is not extended to a Queen Dowager, after 
Diſſolution of her Marriage by the Demiſe of 
the King. But that conceived in Favour of 
the Heir apparent, belongs to the King's ſecond 
Son, after the Death of the eldeſt, and to the 
| eldeſt Son of a Queen regnant ; tho” it doth 
not paſs to any in the collateral Line, till they 
be declared Heirs apparent by the Parliament. 
2. It is High Treaſon, to levy War againſt 
the King ( 25 Not only thoſe who directly 
rebel againſt the Sovereign, and take up Arms 
in order to dethrone him, but alſo in many o- 
ther Caſes, thoſe who in a violent and forcible 
Manner withftand his lawful Authority, or en- 
deavour to reform his Government, are ſaid to 
Tevy War againft him. V. g. Holding out a 
Fort or Caſtle againſt the King's Forces, or 
keeping together armed Numbers of Men a- 
gainſt his Majeſty's expreſs Command, or mak- 
ing an Inſurrection in order to redreſs a publick 
Grievance, and attempting unwarrantably to 
redreſs it by Force, is held to be a levying War 
againſt the King: Inaſmuch as ſuch Practices 
area tearing the Government out of his Maje- 
ſty's Hand, and an inſolent Invaſion of his Pre- 
rogative, in endeavouring to do by private Au- 
thority, what he and his Judges, by Law ought 
to do. A bare Conſpiracy to levy War, is not 
this Kind of high Treaſon, unleſs War be _ 
ally 


: (e) d. 25 Edw. III. Caps ac 
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ally raiſed: Tho' it be an overt Act of another 
Branch of Treaſon, viz. compaſſing and ima» 
gining the Death of the King. But if ſome 
only of ſeveral Perſons, who agreed to levy 
War, do actually appear in Arms; all who 
were in the Plot, whether they aſſiſted in the 
War or not, are equally guilty of levying War, 
there being no Acceſſories in high Treaſon, but 
all being Principals who are concerned therein; 
And there may be a levying War, where there 
is no actual Fighting. FEA 
3. It is High Treaſon to adhere to the King's 

Enemies, by giving them Aid or Comfort with- 
in or without the Kingdom (4); or in any 
Officer or Soldier in the King's Army, to cor- 
reſpond with, or give Advice or Intelligence b 
Letters, Meſſages, Signs, Tokens or otherwiſe 
upon Land out of Britain, or upon Sea, to any 
Rebel or Enemy of his Majeſty, or to treat or 
enter into any Condition with them, without 
Licence from his Majeſty, or the General, Lieu- 
tenant General, or Commander in Chief (e). 
Surrendring the King's Caſtles or Forts to his 
Enemy for Reward, Cc. by his Captain there- 
of; or the very going to, and accepting a 
Commiſſion from the Enemy, and entring his 
Ships of War, in order to deſtroy the King's 
Ships, or liſting themſelves in any Regiment be- 
longing ro the Enemy, and marching, tho 
they don t come to a Battle, is adhering to the 
King's Enemies. 2 | 


| | 'D3 4. Some 
(4) d. 25 Edw. II, Cap. 2. (+) 7 As Cape 4. $474 | 
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4. Some overt or open Act muſt be alledged 
in every Indictment of High Treaſon, conſiſting 
in the Thought and internal Purpoſe, as Treaſon 


in compaſling the Death of the King, OF or le- 
vying War, or adhering to the King's Enemies. 


Becauſe of theſe Words, and thereof be provably at- 


tainted by open Deed, which follow and are con- 
nected to the Treafons of compaſſing the King's 
Death, levying War and adhering to his Ene“ 
mies (). And as theſe Treaſons are ſeveral 
and diſtin& Treaſons, one of them cannot be 
made an overt Act of another. Compaſſing the 
King's Death may be manifeſted, not only by 
overt Acts of a direct Conſpiracy. to take away 
his Life, as the providing Weapons, or conſult+ 
ing the Means to kill him; or aſſembling with 
others, and procuring them to attempt the 
King's Death: But alſo by ſuch overt Acts as 
ſh:w a Deſign that cannot be executed without 
Hazard of his Majeſty's Life, as the inciting by 
Letters a foreign Prince to invade the Realm; 
the bare conſulting to levy War againſt the 
King's Perſon; aſſembling together in order to 
impriſon or depoſe the King, or to compel him 
by Force to yield to certain Demands; printing 
trealc nable Books or Pamphlets. But Writings 
kept privately in one's Cloſet, amount not to 
an overt Act of high Treaſon: Seeing theſe per- 
haps were only writ by Way of Amuſement or 
Diverſion, or with a Deſign. to anſwer them. 
If, or how far Words only ſpoken may amount 


(f) & 25 Rda. UL, Caps 2, 
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to an overt Act of compaſſing the King's Death, 
I ſhall not take upon me here to determine, 
there being different Opinions about that Que- 
ſtion. Again, an Ind ictment tor levying War, 
or adhering to the King's Enemies generally, 
without ſhewing ſome particular Inſtances, is 

5. It is High Treaſon to violate, i. e. to know 
carnally the Queen Conſort during her Marri- 
age with the King, or the Wife of the Sove- 
reign's eldeſt Son, and Heir apparent, while ſhe 
is married to the Prince (g). For Violation 
of the Queen Dowager, or Princeſs Dowa» 
ger, is not high Treaſon ; unleſs the Offence 
be committed in ſuch a Time after the King 
or Prince's Death, as there is a Poſſibility of 
the Dowager's being left enceinte. It is alſo 
High Treaſon in-the Wite of the King or Prince, 
to conſent. or yield to ſuch a Thing, Again, 
he is guilty of High Treafon who deflowers 
the Sovereign's eldeft Daughter unmarried at 
the Time of the Violation (5), tho there was 
an elder Daughter than her who died without 
Iſſue. Becaule, failing Iſſue male, ſhe ſucceeds 
to the Crown, _ 

6. It is High Treaſon, maliciouſly, adviſed- 
ly and directly to maintain and affirm, by Writ- 
ing or Printing, that our King is not the law- 
ful and rightful Sovereign of theſe Realms, or 
that the Pretender (who ſtiles himſelf King 
James the Eighth of Scotland) hath any Right 
| | Ds or 

(s) d. 25 Edw, III. Cap. 2, (%) Ibid, 
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or Title to the Crown, or that any other Per- 
ſon hath Right to the ſame, otherwiſe than ac- 
cording to the 1 and M. Seſſ. 2. Cap. 2, 12 
and 13. V. III. Cap. 2, and the Acts made in 
Scotland and England mutually for the Union of 
the two indem or that the King, with 

Authority of Parliament, cannot limit the 
Croyyn and Succeſſion thereto (i). It is alſo 
High Treaſon, to correſpond in Perſon, by Let: 
ters, Meſſages, or otherwiſe with the ſaid Pre- 
tender to the Ctown, or with any Perſon known 
to be employed by him, or to remit or pay 
Bills of Exchange or otherwiſe, any Money for 
his Uſe or Service, knowing the Money to be 
for ſuch Uſe or Service (&); or to endeavour 


adviſedly or directly to hinder any Perſon next 


in Succeſſion to the Crown for the Time being, 


ro ſucceed according to the Limitation to the 


Proteſtant Line by the Statutes aforeſaid (1). 
7. It is High Treaſon, to kill the Lord Chan- 
cellor, Treaſurer, a Juſtice of either Bench, Ju= 
ſtice of Aſſize, or any other Juſtice aſſigned to 
hear and determine, fitting in judgment in 
England (m); or to ſlay any Lord of Seſſion or 
Juſticiary, ſitting in Judgment within Scotland (n): 
Becauſe thoſe Officers of Juſtice, in the Exer- 
ciſe of their Duty, do repreſent the King's Per- 
ſon, who, by the Coronation Oath, is bound 
to ſee Juſtice done. £3) | 
| | 8. It 


| 2 6 A. Cap. 7. $ 1, (k) 13 & 14 W. III. Cap. 3. (1) * 
A. Cap. 17. 9 3s (* d. 25 Edw. III. Sat. 2. (*) 7 A. Caps 
| 21. 8. : | \ , © * . 
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8. It is High Treaſon to eounterfeit or forge 
the King's great or privy Seal (), or Sign 
manual, or privy Signet or Seal (p); or to 
counterfeit his Majeſty's Seals appointed, by 
the 24 Article of the Union, to be kept in Scot- 
land, viz, the great Seal, privy Seal, Caſhet, 
Signet of the falticiary Court, Quarter Seal, 
or Seals of Courts (7). . 

9. It is High Treaſon to forge the King's 
Coin; or to import from any foreign Nation 
the counterfeit Coin of this Kingdom ( knowing 
it to be falſe Money) for Merchandize or ma- 
king Payments (7), tho' ſuch falſe Money be 
not actually paid away or merchandiz'd withal. 
But bringing the counterfeit Coin of this King- 
dom from Feland, or other Place ſubje& to the 
Crown of Britain, is not Treaſon. It is alſo 
High Treaſon to counterfeit foreign Coin of 
Gold or Silver that is current here (/); or to 
import ſuch falſe Money to merchandize with 
here (:). But uttering falſe Money here, by 
one who did not bring it from abroad, is not 
High Treaſon. It is High Treaſon, for Gain 
to clip, waſh, round or file ( # ), or any way 
impair, diminiſh, falſify, ſcale: or lighten the 
proper Coin of this Kingdom, or any foreign 
Coin current here (*); or for any Perſon (ex- 
cept ſuch as are employed in the Mint) know- 

1 | | | ingly 
(.) d. as Edw. III. Gap. 2. (% 1 M. Sefl, 2. Cap. 6. ( 
7 A. Cap. 21. 5 9. (7) d. 25 Edw, III. Cap. 2. (r M. Seſl. 2, 


Cap. 6. ( % 1 & 2 Ph, & M. Cap. 11. () $ Eliz, Cap. 11. (9 
38 Eliz. Cap, I, 1 | 
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ivgly to make or mend, or aſſiſt in the making 
or mending of, any Punchion, Counter-pun- 
chion, Matrix, Stamp, Die, Pattern or Mould, 
whereby the Figure, Stamp or Similitude of 
both, or either Side of current Gold or Silver 
Coin ſhall be made; or to make or mend, ot 
ſt in the making or mending of any Edge 
or rounding the Edges ot Money, with Lets 
ters, Grainings or other Marks, like thoſe on 
the Edges of the King's Coin, or any Preſs for 
Coinage ; or Inſtrument for cutting Blanks of 
Metal, or to mark the Edges of any of the 
current Coin, or dimimſhed Coin of this King- 
dom, or any counterfeir Coin reſembling it, 
with Letters, Grainings or other Marks like 
thoſe on the Edges of Money coined in the 
King's Mint. - It is alſo High Treaſon for any 
Perſon to colour, gild, or caſe over with Gold 
or Silver, or any Waſh or Materials producing 
the Colour of Gold or Silver, any Coin reſemb- 
ling the current Coin of this Kingdom, or any 
round Blanks of baſe Metal or courſe Gold or 


Silver of the Size of milled Money, or to gild 


over Silver Blanks to be coined into Pieces re- 
ſembling the current Coin of this Kingdom, It 
is alſo High Treaſon, knowingly to buy, ſell, 
hide or conceal, or to have in his Houſe or 
Poſſeſſion, without lawful Authority or Ex- 
cuſe, any of the Tools or Inſtruments before- 
mentioned; or to convey or aſſiſt to convey out 
of any of the King's Mints, any of the ſaid ar 
other Tools, Inſtruments or Engines uſed about 

N | cone 
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coining Money, or any uſeful Part of ſuch Inſtru- 
ments, or to receive, hide or conceal the ſame(y). 
10. For prelerving the Sovereign, and the 
Dignity of the imperial Crown from Danger, 
by lawlefs Incroachment and Uſurpation of the 
Pope of Rome, and the tampering of his cunning 
Agents and Miſhonaries ; it is High Treaſon to 
execute or publiſh, within his Majeſty's Do- 
minions, any Bull or Inſtrument obtained from 
the Biſhop or See of Rome ; or to promiſe, or 
willingly accept of, Abſolution from thence 20; 
or to withdraw. any from the Proteſtant to the 
Romiſ Religion, or move them to promiſe O- 
bedience to the See of Rome, or any other Prince, 
State or Potentate; or for any to be fo ſeduc- 
ed from their natural Obedience to his Majeſty 
( aa). Abſolving or withdrawing any from 
their natural Obedience to the Sovereign, ar 
reconciling them to the Pope, or the being ſo 
withdrawn or reconciled either on the Sea or 
beyond Sea, or within any of his Majeſty's Do- 
minions, is High Treaſon, But ſuch as are 
uilty only of being reconciled to the Pope, are 
ree by returning into the Realm, and taking 
the Oaths of the Government within Six Days 
after their Return (5b). A Jeſuir, ſeminary 
Prieſt or other Popiſh Ecclefiaſtick in Orders, 
who is a native Subject to the King, coming in- 
to, or remaining in the Realm, and not ſub- 
mitting to ſome Biſhop or Juſtice of Peace, 
| With 
(2) 8 & 9 w. II. Cap. 25. junct. 7 A. Cap. 26. (x) 13 h- 
liz, Cap. 2. ( 44) 23 Eliz, Cap. 1. (% 3 Jam. I. Cap. 4. 
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within Three Days, and taking the Oaths, Ge. 
is guilty of high Treaſon. And any Student in 
a Popiſh College, or Seminary beyond Sea, 
not returning into the Realm within Six 
Months after Proclamation made in London for 
that Effect, and ſubmitting to take the Oaths, 
is alſo guilty of High Treafon (ec). 4 
11. High Treaſon is incurred by the aggra- 
vating Circumſtance of Relapſing, after a for- 
mer Convi&ion, into Crimes which of their 
own Nature are not treaſonable. Thus, it is 
high Treaſon to maintain or defend adviſedly 
a ſecond Time by Writing, Cyphering, Printing, 
Teaching, Preaching, the Authority, Juriſdi&r 
on and Power of the Bifhop or See of Nome, 
within any of the King's Dominions ; or to 
abet, procure, aſſiſt or adviſe the maintaining 
or defending of it (da). e 


1 S E CT. It. 


The diſtinguiſbing Severities uſed towards thoſe who 
are guilty of High Treaſon. 25h 


1. HIGH. Treaſon is not bailable (a): 
Standing mute upon an Arraignment for this 
Crime, is equivalent to a Conviction by Ver- 
dict or Confeflion, and conſequently ſubjects 
the Criminal to the ſame Kind of Judgment 
and Execution, as ſuch a Conviction wauld ”y 


(cc) 27 Eliz. cap. 20 (4d) 5 Eliz. cap. 19. 640 ; Edw. L 


. : 


| Cap. 15. 
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An Alien ot Stranger indicted of high Treaſon, is 
not allowed the Advantage of Trial per medieta- 
tem linguæ, that is, by a Jury, whereof the one 
Half conſiſts of Natives, and the other of Stran- 
gers or Aliens ; which Strangers may, by the 
Law of Eugland, in their Trial for other Crimes, 
pray the Court to allow them, and get. Nor 
are there in high Treaſon any Acceflories, but 
all. are Principals, who contribute towards it; 


by Action or Approbation: And whatever 


makes an Acceſſory in Felony, makes a Princi- 
[in TR 5 3 
2. Altho ſome High Treaſons be more hai- 
nous and odious than others, yet the ſudg- 
ment upon a Man, whether Peer or Common- 
er, in all Caſes of High Treaſon, not relating to 
the Coin, is the ſame, and given thus: Du A. 
B. are to be led to the Goal from whence you came, 
and from thence you are to be drawn upon a Hurdle 
to the Place of Execution, and there you are to be 
hanged by the Neck, and being alive, to be cut down, 


and your privy Members to be cur off, and your Bow- 


els to be taken our of your Belly, and there burnt, you 
being alive ; and your Head to be cut off, and your 
Body to be divided in four Quarters, and your Head 
and Quarters diſpoſed of where his Majeſty ſhall 
think fit. And the Lord be merciful to your 
Soul. But when ſuch a terrible Sentence of 
the Law is given againſt a Peer, the King u- 
ſually remits the moſt ignominious and painful 
Parts of it, and pardons all of them except Be- 
heading, which is a Part of the Nun. 
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This Judgment implies, tho not expreſſed, that; 
1:0; The Delinquent ſhall forfeit to the King 
all his Lands, Tenements, and Hereditaments, 
in Fie fimple, or Fie Tail, Conditions, Entries, 
Cc. (not Right of Actions) whieh he had at 
the Time of the Treaſon committed, or after“ 
wards, the Rights of all others than the Offen 
der and his Heirs being ſaved (4 )., 5. His 
Wife ſhall lofe her Dower, (not her Jointure.) 
3. His Blood ſhall be corrupted, by becoming 
baſe as to his Birth, and he can neither inherit 
as Heir to any Anceſtor, nor have an Heir. 4. 
All his Goods and Chartels are forfeited from 
the Time of the Conviction. But any Perſon 
married and ſeiſed before the firſt of July 1709. 
of any Eſtate Tail in Scotland, affeted with ir- 
ritant or reſolutive and prohibitory Clauſes, 
committing high Treaſon, while he hath Iſſue 
of that Marriage, living, or a Poſſibility of ſuch 
Iſſue, forfeits, upon his Attainder, the faid E- 
ſtate during his own Life only. And after De- 
ceaſe of the Pretender, no Attainder for High 
Treaſon ſhall difinherit any Heir, nor prejudice 
the Right or Title of any other Perſon, than 
the Offender during his natural Life (c). 

3. Judgment againſt a Man in Caſes of high 
Treaſon relating to the Coin, is given thus: 
Tou C. D. are to be led to the Goal from whence 
you came, and from thence you are to be draum upon 

| a 


(6) 25 Edw. III. St. 3. Cap. 2; 26 H. VIII. Cap. 13. 84. 
33 H. VIII. Cap. 20. s & 6 Edw. VI. Cap. 11. $ 5. (7A. 
Cap. 21. Vid, 1. Geo, I. Cap. 20, $ 5. 
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are to be hanged by your Neck, until you be dead. 
The Perfon attainted of this Kind of high Trea- 
ſon, dorh forfeit his real and perſonal Eſtate ; 
but neither doth his Wife loſe her Dower, nor 
doth it work Corruption of the Blood (4). 


high Freafon, is given thus: Tow E. F. are to 
be led to the Goal from. whence you came, and fron 
thence you are to be drawn upon a Hurdle to the Place 
of Execution, and there you are to be burned with 
Fire until you be dead. But the Judgment is u- 
ſually mitigated in the Execution, by ſtrangling 
the condemned Woman at the Stake before the 
Fire takes hold of her. 


TIT. IL 


Concerning Miſprifion of High Treaſon. 
1. Iſpriſion in a large Senſe is applied to 

M all ſuch high —— as are under the 
Degree of capital, and nearly border upon it. 
Tis either negative and paſſi ve, conſiſting in the 
Omiſſion of ſome Thing that ought to be done; 
or poſitive and active, that conſiſts in fome Miſ- 
demeanour actually committed. | 

2, Negative Mifpriſion of High Treaſon, is, 
an Offence conſiſting in the bare Knowledge 
and Concealment of High Treaſon, without any 


\ 2 9 l 1g 
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Degree 


$4 (4) 5 Eliz, Cap. 11. 18 Eliz, Cap, 1,8 & 9 W. III. Cap. 
7 As 25. junct. 7 A. Cap. 25. 


4 Hurdle to the Place of Execution, and there you 


4 Judgment againſt a Woman in all Caſes of 
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Degree of Aſſent thereto. For the Term Mi- 
prifion from the French Word Meſpris, doth pro- 
perly ſignify a Neglect or Overſight. To make 
one guilty of this negative Miſpriſton of high 
Treaſon, by not diſcovering it, he mult know 
the Traitors, or ſome of them, and know the 
Particulars of their Deſign: For one who is on- 
ly told in general, that there will be a Riſing, 


without knowing any of the Perſons; or what 


they deſign, is not bound to make any Diſco- 
very at all. A Perſon, who has Knowledge 
of a Treaſon, is not ſecure from the Guilt of 
Miſpriſion thereof, by diſcovering in general, 


that there will be a Rifing in Arms, unleſs he 


diſcloſe the Plot and Plotters ; nor even by a 
full Diſcovery of theſe to a private Perſon, who 


is no Magiſtrate, or hath no Authority to take 


Examinations. If the Concealment of High 
Treaſon be accompanied with any Circumſtan- 
ces which ſhew an Approbation thereof, it a- 
mounts to High Treaſon. #7 800 

3. Under a&ive or poſitive Miſpriſion of high 
Treaſon, is comprehended the forging foreign 
Coin of Gold or Silver, not current within-the 
Kingdom ; or the procuring, aiding and abet- 
ting the Offence (a). | 

4. One guilty of Miſprifion of high Treaſon; 
is adjudged to ſuffer Impriſonment while he 
lives, and to forfeit all his Goods, and the Pro- 
fits of his Lands during his Life. 


CHAP: 
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Recognizing the Authority of the Pope, 
or any foreign Power ; and diſowning 
that of the King, or Parliament, 


1. LL Subjedis are ordained to live 
and be governed by the King's Laws, 
and 13 no Laws of other * 
(a). All Juriſdictions not authorized by King 
and Parliament are diſcharged, and the Exer- 
ciſers and Obeyers thereof declared puniſhable, 
as Uſurpers ot his Majeſty's Authority (6). 
All Application to the Pope, for Title or Right 
to any Thing in Scotland, is diſcharged under 
the pains of Baratry, that is, Baniſhment and 
Incapacity of Honour ot Office (c). And all 
Appeals to Rome are forbidden (d). Notaries 
are not to be made by the Emperor's Authort- 
ty, but only by that of the King (e). 

2. Any Perſon who malicioufly and direct- 
ly by Preaching, Teaching, or adviſed Speak- 
ing, impugns the King's Title to the Crown, 
or aſierts any pretended Right thereto, other- 
wiſe than according to the 1 W. and M. Seſſ. 
le h 2. Cap. 2, 13 and 13. V. III. Cap. 2s and 
| 5 ue Ads made in Scotland and England mutual- 
£10" vol. II. Dy mes ly 


(4) AR 48. Par. 3. Jam. I Ad 79. Par. 6. Tam. Iv. (4 
Att 131. Par 8, Jam, Jt (c) Act 2. Pat, t. 23 (d)A 
Ins, Tail. 7s Jams Vis (e) AG 31s Fak. 3. Jam. NIB 


66 Part I, Inftitutes of the Book III. 
ly for the Union of the two Kingdoms; or that 
the King and Parliament cannot limit the Crown 
and Succeſſion thereto; incurs a pramunire (). 
Which is puniſhable by being put out of the King's 
Protection, Forfeiture of Lands, Tenements, 
Goods and Chattels to his Majeſty, and Impri- 
ſonment during the King's Pleaſure (g): Pro- 
vided Information of ſuch Words be given upon 
Oath, before one or more Jultices of Peace, with. 
in three Days after they were ſpoken; and the 
Offence be proſecuted within three Months al. 


ter the Information, and the Perſon be convict- 
ed by the Oaths of two credible Witneſſes ( 


CHAP. IL 
H Leafing-making. # 2. NA 
1. LES AK ERS, and Tel. 


lers of Leaſings (i. e. Lies) . whe 

ther to the King of his Subjects, or 

to the Subjects of his Majeſty, to the engend- 
ring of Diſcord betwixt the you and his Peo- 
ple (a); or the depraving of his Majelty's 
aws, or miſconſtruing his Proceedings (5), 
thereby to reproach the King or ſus Govern- 
ment; or the uttering ſlanderous Speeches to 
the Diſhonour or Hurt of his Majeſty, his Pa. 
rents or Progenitors; or the Hearers, who did 
not apprehend ſuch Offenders, if in theit 
| | Power ndulge 


| (f) 5. As Cap. 7. 92. (2) 16 R. II. Cap. Fo (hb) 6 A 


Cap. 7. $3s' , | 
(a) 13 41. Par. 2. Jam 1. jun A& $3, Par, 6. Iam. V. (e) AE 


6% AR 19, Fan 10. Jams VI. Act 4. Sel 
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Power - or the Concealers, and not Reyealers 


of them (e), were formerly puniſhed with 
Death, and Eſcheat of Moveables to the Sove- 
reign. Bat now. Leaſing-makers and Tellers, 
and  Depravers of the King's Laws, or who 
miſconſtrue his Majeſty's Proceedings, are li- 
able only to an arbitrary; Puniſhment by Fining, 
Impriſonment, Baniſhment, or, if they be poor, 
by corporal Puniſhment, not extending to Life 
or Limb (d). 10 N IKE bs 

2. Leaſing- makers, and Tellers of Leaſings 
to the King of his Subjects, are puniſhable, al- 
beit the Subjects do not complain. It doth not 
excuſe the Crime of Depraving his Majeſty's 
Laws, or Ne oy Proceedings, that 
the ſame is done by Way of humble Petition 

to the King himſelf, wherein Reaſons are offered 
for diſſenting from them. Becauſe, private Per- 
ſons ought not to meddle in Matters of Go- 
vernment without their Sphere: And if a Li- 
bel, of its. own Nature ſcandalous and ſeditious, 
could be excuſed under the Vail or Pretext of 
a Supplication, the Law might eaſily be diſap- 
pointed, by conceiving ſuch in the Strain of a 
Mock-petition. Nor is it neceſſary to prove, 
that the Offender did ſo, wish an evil Deſign 
againſt the Government, which is gathered 
from the Effect. But a Preacher, who, in a 
Sermon, after King James VII's. general 


Indulgence, allowing every one the free Exer- 


| *% EEE ciſc 


(c) AR 134, Par. 8. junct, AR 205, Par, 14. Jam. VI. (4) 
Act 4. Seſſ. 1. Pats Q. A. - . 
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ciſe of his Religion according to his own Pro- 
ſeſſion, told his Hearers, That they ought to be 
ſorry, that others than they did enjoy that Freedom, 
and that no true Presbyterian would conſent to al- 
low Liberty of Conſcience to thoſe of any other Per- 
ſuaſion; was not found guilty of Leaſing.mak- 
ing. Becauſe the Expreflions libelled did not 
roperly concern the State or Government, but 
eligion, importing only that the Preacher 
wiſhed to ſee all Men of his Religion: And 
the Authors of Books printed for Toleration, 
when diſallowed by Authority, or againſt it 
when allowed, were never quarrelled. as acting 
_ againſt the Government, theſe being looks 
upon as problematick Opinions. 


CHAP. V. 
© Of Recuſancy. 


ECUSANCY, in the proper Senſe, 
R is a Diſſent from the eſtabliſhed Church 

by Roman Catholicks, who own the 
Pope as ſupreme Head of the Church, and are 
called Recuſants. Since the Reformation, 'out 
Law-givers, fearing the Pains taken by thoſe of 
the Romiſh Church to imbroil us, more than a- 
ny Danger from other Hereticks; have uſed 
exemplary Severity towards them, and taken 
Care to root all Dregs of Popery out of KL 
land, and prevent its riſing again, to endanger 
the Government, | 


#, Papiſts, (4) 


— 


_ 
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1. Papiſts, or Perſons ſuſpected to be ſuch, 
are put to the Teſt of publick Qaths. One re- 
puted a Prieſt, Jeſuit, or trafficking Papiſt, or 
who hath changed his Name, or goes under 
another Name, or who is found in any Meet- 
ing, where there js either Altar, Maſs-book, 
or Veſtments, or Popiſh Images, or other 
Trinkets of Superſtition, may, it he retuſe the 
Formula of Purgation from Popery, be baniſh- 
ed, never to return a Papiſt, upon pain of 
Death (a), Such as refuſe to communicate 
once a Year, when lawfully required to do it 
by their Paſtor, may be fined according to their 
Quality (þ ), 8 e 

2. They are put under many civil Incapaci- 
ties. All Papiſts or Perſons marrying Papiſts, 
are excluded from inheriting or enjoying the 
Crown of Great Britain, which, as if theſe 
were naturally dead, deſcends to the next Pro- 
teſtant Heir (c). They are farther, not only 
incapable of Offices and Places of Truſt and 
Preferment in the State: But allo all Papiſts, 
or thaſe ſuſpected to be ſach, cannot, till they 
purge themſelves. by taking the Formula, be 
Tutors, or Curators, Schoolmaſters, Teachers 
of any Science, Art or Exerciſe, Governors, 
Chaplains; Pedagogues, Chamberlains or Fac- 
tors; and none dare employ them in ſuch 
Truſts, under the paia of a Year's valued Rent, 
or 1000 Merks, if the valued Rent be Jets, or 

wy + 8} Ws 


(4) A& 3. Seſſ. 8 and 9. Pat. K. W. (“) AK 17, Par, 16. 
Jam, VI. (c) Att. 2, of the Union, | 


the Employer no Heritor, toties quoties ;- nor 
can a Proteſtant take a Roman Catholick'for his 
domeſtick Servant, under the pain of 500 
Merks : Which Pains of a Yeat's valued Rent, 
1000 Merks or 500 Merks, belong as a Re- 
ward to the Purſuer, if 2 Proteſtant (d). Po- 
piſh Maſters muſt allow their Proteſtant Ser- 
vants free Libetty to attend divine Worſhip and 
Catechizing, under the pain of 100 Pounds; 
which Servants, for not uſing that Liberty, ate 
to be baniſhed the Pariſh : And a Proteſtant 
Servant turning Roman Catholick in a popiſh 
Family, is puniſhable as an Apoſtate, and the 
Maſter, when required, obliged to put him a- 
way, never more to be received by him, or 
=" popiſh Maſter, under the pain of 100 
Lib. (e). | | 8 
3. They are ſubjected to ſeveral penal Laws. 
The Uſers of ſuperſtitious Popiſh Rites, are 
fined according to their Quality (J). Hear- 
ers and Sayers of Maſs, and Concealers of the 
ſame, are hable to the pain of Death, and Con- 
fiſcation of Moveables (g). Jeſuits, Prieſts, 
and trafficking Papiſts are ordained to remove 
out of Scotland upon pain of Death (5). Re- 
ſetters ot them are fineable according to theit 
Quality (i). The Seizer of any ſuch Prieſt or 
Trafficker, or of their Reſetters, or of any 
NET Perſon 
(4) AQ 8. Par. 1. Seſſ. r. Ch, II. jun&t, Ac 3. Seſſ. 8 and 
9. Par. K. W. (e) ARt 28. Sefll, 6. Par. K. W. (F) A& 104. 


Par. 7. Jam. VI. (g) At 193, Par, 14. junct. Act 1. Far, 19. 


and AR 50. Par. 20, Jam. VI. (5) AQ8, Far. 1. Sell. t« ch. 
II. (i) AR 18, Par, 16. Jam, VL „ J. of 
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Perſon baniſhed tor not taking the Furmula f 
Pargation from Popery, are entitled to a Re- 
ward of 50 Merks from the Treaſury (&). 
Who perverts a Proteſtant Subject to Popery, 
is proceeded uc as a trafficking Papiſt (4). 
The Lords o JO GHAry. may try, and puniſh 
Jeluits, Prieſts, and tratticking Pa piſts (m), 

4. Papiſts ly under other legal Diſcourage- 
ments. They are not allowed to have the E- 
ducation of their own Children (# ) : But the 
lame may be claimed by their Proteſtant Rela- 
tions; and, in caſe of his Qmifſion to do it, 
the King's Advocate or Solicitor may, without 
his Concurrence, purſue to have their Educa- . 
tion committed to the Proteſtant: The Lords 
of Seſſion may mocifie- an Aliment to ſuch 
Children, out of their own, or the Parents 
Means (o). Papiſts cannot wrong their Pro- 
teſtant Heirs, by any gratuitous Deeds 2); 
which can affect only the Granter's own Per- 
ſon and Moveables. They are incapable to re- 
ceive any Diſpoſitions in their Favour, or to 
ſucceed as Heirs, or by other Conveyance from 
Perſons they might be Heirs to, without purg- 
ing themſelves of Popery ; and, in caſe of their 
failing to do ſo, the Succeſſion falls ro the next 
Proteſtant Heirs, Deeds in Favour of Cloiſters, 
or other Popiſh Societies, are void, and accruc 

E 4 „ 


Ck) AR 3. Seſſ. 8 & 9. Parl. K. W. (1) Act 28. Seſſ. 6, 
Parl, K. W. () 12 A. Seſſ. 2. Cap. 14. $ fz. (n) A@ 8, 
Parl. 1. Seſſ. 1. Ch. II. 609 Act 3. Seſl. 8 & 9s Parl, K. 
W. ( Act 26. Seſſ. $o Parl. K. W. 
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to the Granter*s next Proteſtant Heir. No Ad- 


judication or other Diligence is competent to 


2 Papiſt, upon any gratuitous Bond or Deed : 


Nor can any Adjudication expire in his Perſon; 


but an Adjudication coming from a Papiſt into 
the Perlon of a Proteſtant, after the Legal is 
run, expires after Year and Day. A Prate- 
Nant turning Papiſt by Profeſſion, or Practice, 
forfeits his datt immediately to his next Pro- 
teſtant Heir, as if he were dead (2). 


2 CHAF Ye --- 


Of Non-conformity: 


ON-CONFORMITY is a Pro: 
| teſtant Diſſent from the eſtabliſhed 
. Y Church, upon the Account ot its Dif: 
cipline and Government, by Perſons called 
Diſſenters or Non-conformiſts. When Prelacy 
ſwayed in our Church, thoſe of the Presbyte- 
rian Perſwaſion were Difſenters. But now 
when the Government of the Church js ſettled 
in the Hands of Presbyterian Miniſters and 
Elders; Perſons of the Epiſcopal Perſwaſion 
are become Diſſenters and Non-conformiſts, 
There is alſo another Rind of Diſſenters in 
Scotland, called Quakers, © 
: * i. T IT, 


170 U, A8. 


III. 


8 


t to | | 
. Concerning Non-conformiſts of the Epiſcopal Clergy, 
ion; | = e — 63 48 75 

into Fo PISCOPAL Aſſemblies for divine 
al is F. Worſhip to be preformed by Paſtors 
ate- ordained by Proteſtant Biſhops, are allowed to 
ice, be kept in any Place with open Doors, except 
ro- in the pariſh Churches, and fuch as diſturb 


them are puniſhable: Provided ſuch Paſtors 


in the Quarter Seſſions of the Jaſtices of Peace, 
held in the Place where the Epiſcopal Congre- 
gation meets; and Perſons frequenting theſe 
Epiſcopal Meetings be not exempted from pay- 


Pro: ing Tithes, and other Church-duties to the 
ſhed Miniſter of the Pariſh they belong to. Such 
Diſ⸗ Epiſcopal Miniſters are tolerated not only to 
led preach, and pray, but alſo to adminiſter the 


Sacraments and marry: Provided that Parents, 
who have Children baptized by them, do cauſe 
now Entry to be made af their Birth in the Regiſter 
tled Books of the Pariſh where they reſide; and 


and that no Epiſcopal Miniſter do marry any ſave 
ſion thoſe whoſe Banns have been publiſhed three 
ts. Sundays in the Epiſcopal Congregations fre- 
s in quented by the two Partics, and in the Churches 


they belong to as Pariſhioners by virtue of their 

IT; Reſidence, or at leaſt in the Epiſcopal Congre- 
gation, if the Miniſter of the Pariſh negle& or 
refuſe to publiſh ſuch Banns (4): 

| SE 36 06 12 2. To 


{ ©) 10 &. Gap. 7. 


— ner re rg ennnennrnannnnnmnm—_ — — | — 
Chap. 5. La of Scotland. Tit. 1. 93 


have firſt cauſed regiſter their Letters of Orders 
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2. To keep Nonconformiſts of the Epiſco- 

| Perſwaſion in good Order, any Miniſter or 
. intruding into a Church, Manſe or 
Benefice in any Pariſh, without a lawful Call 
from the Pariſh, and Admiſſion of the Presby- 
tery, is, upon Complaint of the Presby tery, to 
be removed, and declared incapable of enjoy. 
ing Church, or Stipend, or Benefice in Kotland, 
for the Space of ſeven, Years after his Removal 
by any ordinary Judge: or Magiſtrate (5) 
Any who oppoſe, by Rabbling, Tumult or 
Violence, -a Miniſter ſent to fupply the Vacan- 
cy of, or exerciſe the Miniſtry in, any Pariſh, 
are liable to a Fine of 100 Pounds Sterling, 
if an Heritor or Liferenter, and of 30 Merks, it 
an unlanded Perſon, zoties quoties, or to corpo- 
ral Puniſhment. An Heritot or Liferenter, in 
whoſe Bounds any ſuch Rabblers reſide, failing 
to produce them, upon Intimation, by the in- 
jured Miniſter, or the Presbytery, or ſuffering 
them to haunt openly within his Bounds, for 
the Space of twenty Days, he is puniſhable as 
Art and Part of their Offence (c). 
3. If Miniſters of Epiſcopal Congregations, 
do not, in Time of divine Service, pray in ex- 
fouls Words for the King and Queen and the 
oyal Family, they forfeit, for the firſt O- 
miſſion, 20 Pounds Sterling, Halt to the Infor- 
mer, Half to the Poor in the 3 


6 AR 22, Seſſ. 5, Pail. K. W. (c) AR 2. Seſſ. 7. Paik 
W. 


© havin; 


Jurati 
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2 Chap- 5. Law of Scotland. Dit. x5! 75 
Ottence was done; and for the ſecond Offence, 
upon Conviction before the Lords of Juſticiary, 
W loſe the Benefit of Toleration, and are inca- 
pable for three Years. to officiate in any Epiſco- 
pal Congregation: And theſe Penalties muſt 
be proſecuted within two Months after the Of- 
tence (4). Where a Miniſter of any Epiſcopal 
Congregation is convicted of exercifing any 
Part of the miniſterial Function there, without 
having taken the Oaths of Allegiance and Ab- 


Jon, Bill, Plaint . or Information in the Courſe 
of Law, or to proſecute any Suit in any Court 
of Equity, or to be Guardian of any Child, or 
Executor or Adminiſtrator of any Perſon, or 


be in any Office; and alſo forfeits the Sum of 


ſecutor (e). Yea, if any ' Perſon preſume to 


juration, he is diſabled to ſue or uſe any AQi- 


capable of any Legacy or Deed of Gitr, or to 
500 Pounds Sterling to be recovered by the Pro- 


preach, or. perform any Part of divine Service 
in any Epiſcopal Meeting-houſe, or Congrega- 
tion where the Number of nine or more Per- 
ſons are preſent over and beſides thoſe of the 
lame Houſhold, or to ſupply the Place of any 
Paſtor in an Epiſcopal Congregation, without 
praying in expreſs Words for the King and 
Queen and Royal Family, or without having 
taken the Oath of Abjuration, he is liable to 
{ix Months Impriſonment, and the Meeting- 

houſe, 


(4) 10 A. Cap. 7.$ 11 & 12. (e) Ibid, $ 3. junfts 6 As 
Cap, I4, and I3 & * W. III. Cap. 6. 
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houſe, where ſuch Offence was given, is to be 


ſhut up for fix Months (F). 
717-1 
Of Quakers. 


CSYUAKERS who ſcruple to take. any 
Oath, are now exempted from all Sweat. 
ing; and required only to ſubſcribe the Decl. 


ration in 30 Car, II, Cap. 1. and a Declaration 


of Fidelity and Loyalty to the King, and allo z 


| Profeſſion of their Belief of the a that 
the holy Scriptures of the Old and New Teſta- 
ment are given by divine Inſpiration (a f In- 
ſtead of the Form of the Abjuration Oath, they 
are allowed to take the Effect thereot in certain 
Words (b ), No more is required of them 
when they giye Evidence in civil Caſes, than fo- 
lemuly, fincerely and truly to declare and affum, 
which 1s accepted for a judicial Oath, without 
mentioning theſe Words, By God himſelf, and as 
J Hall anſwer to God at the great Day, or theſe 
Words in the firſt Quaker- formula, In the Pre- 
ſence of Almighty God, the Witneſs of what I ſay lc). 
But then they are not permitted to give Evi- 
dence in any criminal Cauſe, or to ſerve on 
uries, or to bear any Office or Place of Pro- 
1 in the Government, And if their ſolemn 
f) 5 Geo. I. Cap. 29. $3 & 4. 
I W & M. Cap. 18. $ 13. jun&. 8 Geo. I. Cap» (, 


(3) ibid. Cc) of & 8, W. III. Cap. 34. 1 Geo. I, Cap · 90 
junct, 8 Geo. I. Cap. „ . ; . : 
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Affirmation be falſe they are puniſhed as ins - 
the Caſe of Perjury (4). | ES | | | 
CHAP, VI. 
Of Vagrancy. © 


or Rambling, and idle Courſe of 

Life led by Vagabonds, ſturdy Beg- 

gars and that ſtroling Crew, called Egyprians, or 
Gyfies, who commonly go with blackned Fa- 
ces, ſpeak an unknown Gibberiſh or canting 
Language, and, under Pretence of telling For- 
tunes, euring Diſeaſes, &c. abuſe the common 
People, tricking them of their Money, and 
ſcaling all they can get into their Hands. . 
2. Many good Laws have been made for re- 
ſtraining and puniſhing ſuch Rogues. Beggars 
betwixt fourteen and ſixty Years, particularly 
Thiggers and gentle Beggars, wanting a To- 
ken of their being unable to win their Living, 
from the Sheriff in Landward, and the Bailies in 
Burghs, are zo be burnt in the Cheek and ba- 
niſned (4). None were to be licenſed to beg, 
except crooked, or ſick, or impotent Folks (5). 
and theſe only in the Pariſh where they were 
born (e). Sheriffs and other Judges may re- 
quire Surety from Vagabonds and nee 
| | S, 
1 W. III. Cap. 34, x Geo, I. Cap. 6. jun, 8 Geo. 


(4) AR 25, Pail, 5, Ad 42. Parl. 2, Jam. I. (6b) Ad 70 
Fatl, 6, Jam. IV. (e) AR 2ar Pal. 4 Jams V. | 
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Men, who, ſor not finding it, may be denoun- 
ced Fugitives, and purſued with ſuch as. reſet 
them thereafter, till they are brought to con. 


dign Puniſhment. Perſons injured by ſuch, hare 


Action againſt Magiſtrates or others within 
whoſe Bounds or Juriſdiction, theſe Vagabond; 
are wittingly reſet with ſtollen Goods (d) 
Vagabonds and ſtrong idle Beggars ſhould be 
ſearched for, taken and © brought before the 
Judge ordinary, and by him committed to Pri. 
ſon or Irons without Bail, upon the common 
Charge of the Pariſh where they were - appre- 
hended, till tried by an Aſſize within ſix Days 
after: And, if convicted, ſhould be ſcourged 
or burnt thro? the Ear with a hot Iron, unless 
a reſponſible Man do preſently ena& himſelf be. 
fore the Judge, to take and keep the Offender 
in his Service a whole Year enſuing, under 
the Pain of 20 Pounds to the Poors Uk, 
and, at the Year's: End to preſent him to- the 
Head Court of the Juriſdiction, or give Prot 
of his Death. If ſach Offender do, againſt his 
Maſter's Will, deſert his Service within the 
Year, he may be adjudged, when apprehended, 
to the ſame Puniſhment his Maſter redeemed 
him from. If, at the End of 60' Days after re- 
ceiving ſuch Puniſhment, he fall again to his 
idle and vagabond Trade of Life, he may, when 
apprehended, be put to ſuffer the Pains of 


Death as a Thief. The ObſtruQers of Execu- 
| | , tion 


(4) Act 97. Parl, 11. Jam. VI. 


. —— | : 
Chap. 6. b La of Scotland. ER, 
tion againſt Vagabonds, are to be treated as 
3. - Egyptians, Jupglers, Pretenders to the 
Knowledge of Charming, Propheſying, Fortune- 
„ or Minſirets, Per- 


telling, maſterleſs Sat 
to beg, vagrant 


ſons uſing counterfeit Li 
poor Scholars, and Mariners pretending to 
have ſuffered Shipwrack, without Teſtimonials, 
were reckoned and dealt with formerly as ſtrong 
Beggars and Vagabonds, and the Reſettets 
of inch liable to a Fine for the Poors Uſe, not 
exceeding five Pounds (F). Bur now Egyp- 
tians are baniſhed out of Scotland, never to re- 
turn upon pam of Death to be executed upon 
them as notorious Thieves. And ſach as reſet 
them are puniſhed with the Loſs of Eſcheat, 
4 during the Judges Pleaſute 
(2 8 3 F 3 5 ' , 24 Y l : 
4. The being Vagabonds, and having no 
ſettled Reſidence, nor honeſt and vifibte Way of 
living, is relevant to infer an arbitrary Puniſh- 
ment. 'And it is not ſuſtained as a Defence for 
ſuch, that they are itinerant Braſiers or Tinkers. 
The being commonly known, held and reputed 
to be Egyptians, is televant to infer the Pain of 
Death (%). Bur Perſons indicted upon that 


24 2 | Jury 


( AN 74 Part. & Jam. VI. Act 16. Parl. 1. Seff., 3. Ch. II. 
(f) d. Ad 74. (40 AR 13. Furl. 20, Jam, YL (4) bids 


80 Part l. Inſtitutes of the Book I. 


Jury might be the better. able to determine, 
whether they are truly known, held and repu- 
ted to be Egyptians. For proving that Perſons 
are known, held and reputed Egyptians, out 
Law, beſides the common Topicks of Noto- 
riety, holds it. ſufficient, that they call them- 
ſclves Egyptians, or ramble up and down the 
Country with beſmeared Faces, telling, For- 
tunes, and ſpeaking Gibberiſh peculiar ro that 
- counterteit Kind of Rogues. And ſuch Perſons 
are ordinarily put upon their Jury, as know 
their Character and Reputation in the World: 


„ 
The Wearing unlawful Weapons. 
T HE Lawfulneſs of bearing Arms in ſe- 


veral Countries is regulated by their 
reſpective Municipal Laws. Bearing 

and Shooting with Culverings, Hagbuts, Pt 
ſtols and other Fire-works, without a Licence 
from the King, was diſcharged, upon pain of 
loſing the right Hand (a), and Confiſcation 
of Moveables (5); tho no Violence were 
committed: And Offenders might have been 
convicted upon Proof by Witneſſes, or Oath of 
Party (c), But Men were allowed to ſhoot 
with or wear Guns within their inner Clols for 
Paſtime, or at Sea, or at Weapon-ſhawings, or 
in going to, or returning from them, or in Bs 
De- 

a) A& 18, Fail. 1. Jam. VI. ( Ad 260. Parls 15; Jam, vi 
Ph LAT ſhe Fyrb s 2 K. by oak Pail, 15 Jam, i 


Chap. 8. Law of Scotland. $1 
Detence againſt, or Purſuit of Thieves (4) 
The long prevailing Cuſtom of the Highlands 
in Scotland of uſing and bearing Arms when 
they travel, having greatly obſtructed the civili- 
zing that People, and been the Cauſe of many 
Riots, Robberies, and even of Rebellion, and 
tended to diſappoint the Execution of the Law; 
we have now Acts of Parliament for the effect- 
ual diſarming Perſons within the Shires of 
Dumbarton on the north Side of the Water of 
Leven, Stirling on the north Side of the Water 
ot Forth, Perth, Kincardin, Aberdeen, Inverneſs, 
Nairn, Cromerty, Arg yle, Forfar, Bamff, Suther- 
land, Cathneſs, Elgin, and Roſs; With ſome Ex- 
ceptions of Peers, or their Sons, Officers employ- 
ed in the Execution of Juſtice;ot their Aſſiſtants, 
Commiſſion- officers of the Army, and Soldiers 
under Command, Commoners qualified to vote 
at Elections of Parliament men, Magiſtrates of 
Burghs royal, Lieutenants of Counties, their De- 
puties, and the Militia or fencible Men under 
their Command when called out by lawful Au- 
thority (e). | & *. 


 Breaches of the publick Peace. 
\ UR Law-giyers have made careful Provi-' 
ſion Both for preventing Breaches of the 4 
Peace, and for puniſhing the Peace-breakers. 
Vol As: * 7 + il i. WES 


| (4) KA 18. Parl. 1. Act 123; Parl, 7, Jam, VI. (e) Geo, 
L. Cap. 54+ & 11 Geo. I. Cap. 25. 22 
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Of the legal Precautions uſed for preventing Breaches 
of the Peace. 1 * 1 


Heſe are Caution of Lawborrows, and 
Surety of the Peace, and for the- good 
Behaviour. | 57328 


S:ECT.L 
Concerning Caution of Lawborrows. | 


CAUTION of Lawborrows imports 
Surety according to Law: From Law, and 
Borrow or Burgh, Caution. Any Perſon, upon 
a common Bill preſented to the Ordinary upon 
the Bills in the Court of Seſſion, mentioning, 
that he 8 bodily Harm from others, 
may obtain Letters of Lawborrows to charge 
thoſe complained of to find Caution, that the 
Complainer, his Wife, Children, Tenants and 
Servants, ſhall be harmlefs, skaithlefs, and un- 
moleſted in their Bodies, Lands, Poſſeſſions, 
Goods and Gear, directly or indirectly, other- 
wife than by Law, and Juſtice (a), under the 
Pain of 2000 Pounds for a Peer, rooo Pounds for a 

reat Baron, 1000 Merks for a Fiee-holder, (or a 
* having Land holden Burgage) 599 
Merks for @ Feuar, (or one holding Feu of # 


(a) A 177. Pail, 7, Jam. vn 


Burgh). 


I P) 8 
fers ft 


Writ, f 
Suit it 
ny 1nd} 


(6) Act 


Burgi) 200 Merkt for dn unlanded Gentleman, 
(or a Burgeſs without Land) and 100 Merkt 
for a Yeoman (). Whieh Penalties are deter- 
mined rages 4 
charged to find Surety. The criminal Court 
alſo exact Caution of Lawborrows in Proceſſes 
before ther. But tho theſe afotefaid be the 
legal Pains of Lawborrows in ordinary civil 
Caſes; yet in criminal Cafes, becauſe of the 

Importance and Dunger thereof, it is leit to the 
Diſcretton of the Judges, to cauſe Perſons find 
Caution of Lawborrows under what Penalty 


they pleaſe. e. 

5 ee. Us: 
TT.. $0853 DNER nr”. 1 7 
Omtertiing Surery of ile Peace, mid for the good He- 

h ” > +. ; 75 * F< wy \ Ea * * — " , * 


fers from! Surety for the good Behaviour, in 
that the later includes the former, and ſome- 
ex cfficio, of his own proper Motion, or at the 
Requeſt of another, bind Perſons to the Peace 

or good Behaviour 2 Sometimes by Word of. 
Mouth, as when the Perfon to be bound is pre- 


Writ, ſhewing the Cauſe, why, and at whole ,, 
Suit it is granted, directed to Conſtables, or a. 
ay indifferent Man, te bring a Ferſon abſent 

| F 2 before 
(b) AR 166, Pail; 13. Jam, VI. 720 


to the Quality of the Perſon 


i. SURPT L dt keeping the Peace, dif- 


. 
. 
= _ — 4 — 
< 2 — = _ — — —— — —_ 
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thing more. Any Juſtice: of Peace may, either 


ſent; ſometimes by a Warrant or Precept in 


— —— — 


_ _ - 
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before himſelf, or before any of his Fellow-ju- 
ſtices of Peace, to find Surety for the Peace ot 
good Behaviour, and, if he refuſe ſo to do, to 
commit him to Priſon. When a Perſon, againſt. 
whom a Precept to find Surety for the Peace is 
awarded; comes before the Juſtice of Peace, he is 
cauſed give a Bond or Obligation with Sureties 
for keeping the Peace, Cc. called a Recogni- 
zance, from the FrenchRercognoifſance; an Ac- 
knowledgment. The Granter bf ſuch Bond is 
called the Recogniſor, and he to whom it is gran- 
ted Recogniſee. It is in the Diſcretion'of the Ju- 
ſtice of Peace, to determine the Number and 
Sufficiency of the Sureties, the Largeneſs of the 
Sum for which they are'to bind; and how long 
they are to ſtand bound. If the Surety given 
for keeping the Peace, be found inſufficient, he 
may require and compel to give better; but 
cannot put any to give new Surety, upon the 
Death of the former. The Bond given for keep- 
ing the Peace muſt be certified, ſent or brought 
to the next Seffions of the Peace, and if the Re- 
cogniſor fail to appear there, his Default is re- 
corded (a). : SI. 
2. A Juſtice of Peace may, ex officio, bind 
all th: fe ro the Peace, who are like to break it, 
or do what hath a prybable  Tendeney to a 
Breach thereof. He may, at the Pequeſt of a- 
ny Perſon under the King's Protection, whether 
Native or Alien, grant the Peace againſt any 
Perſon found in Mind, under hy, Degree, of 
I Noe 


{ 


R. vn. cep. r. 


Chap. 8. La of Scotland. Tit. r. G 2, 85 
Nobility, whether he be of tull Age, or ynder 
Age, and whether he be a Magiſtrate or pri- 
vate Perſon ; nay, may grant it even againſt his 
own Wife. A Wife may demand it againſt her 

Husband, threatning to beat her aun ns du 
and a Husband may have it againſt his Wife. 
When the Peace is granted at the Suit of ano- 
ther, the Juſtice muſt take that other's Qath, 
that he is actually, and has juſt Cauſe to be, 
under Fear, that the Perſon from whom he de- 
mands the Peace, will do, or cauſe. others do 
him ag” "azar or burn his Houſe, Gg. Any 
Juſtice of Peace hath a diſcretionar Power to 
bind to the good Behaviour, ſuch as are guilty 
or like to be guilty of any Misbehaviour. But 
that is moſtly done in open Seffions, or by two 
or three Juſtices of Peace. And tho if a Juſtice 
of Peace give jult Ground to any Perſon to de- 
mand the Surety of the Peace againſt him, he 
may be compelled by any other Jatice to find 
ſuch Security, the publick Peace requiring an 
immediate Remedy in all ſuch Caſes: Yet if 
one Juſtice of Peace at the Seſſions of the Peace, 
ſhall uſe fuch Expreſſions towards another, for 
which, if he were a private Perſon, he might 
be committed or bound to his good Behavi- 
our; the Seſſions have no Authority to commit 
him, or bind him to his good Behaviour. 
3. A Bond for the Peace is not forfeited by 
bare Words of Heat or Choler, as by calling a 
Man Knave, Raſcal, Teller of Lies, Drunk 
ard. But id may be forfeited by any Act of Vi- 
ETSY F 2 olenco 
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olence done, or procured to þe done to him by 
he Recogniſor; and even by Words tending 
directly to a Breach of the Peace, as by chal- 
lenging the Recogniſee to fight, or in his Pre- 
ſence threathing ro beat him. But a Bond to 
keep the Peace, is not forfeited by moderate 
Chaſtiſement of a Child under Age by his Pa- 
rent, of a Seryant or Apprentice by his Maſter 
at the Time; or Scholar, by his Schoolmaſter ; 
or of an untoward Wife by her Husband ; or 
y binding and beating a Friend who is mad in 
ch a Manner, as is proper in ſuch Circtim- 
ſtances: A Bond for the good Behaviour is for- 


feited not only by ſuch actual Breaches of the 


Peace, but alſo hy ſome others, by which a Re- 
cognizance for the Peace is not forfeited, as by 
going arm'd with great Numbers to the Tr 
ror of the People, or ſpeaking Words t ung 
to Sedition, c. A Bond for the Peace, e 
ood Behaviour, may be diſcharged by the De- 
tiſe of the King, or Death of the principal 
Party bound thereby, if it was not forfeited 
before; but may not be diſcharged by the Fur 
ry at whoſe Complaint it was taken, *tho' ſuch 
a Releaſe by the Complainer, or his Nonrap- 
pearance to pray Continuance of the Bond, 
will be a good Inducement to the Court, to 
Fhich it is certified, to diſcharge e. 


9 


In. 
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Of ſeveral Kinds of Breaches of the publick Peace, 


Ire& Breaches of the publick Peace, pu- 

niſhable by our Law, are Sedition, Af- 

frays or Frays, and Riots. ai 
SECT. L _ 


' SEDITION is, a commotion or Riſing 


ef the People without Authority, in order to 
do any Thing tending to a Diſturbance of the 
publick Peace, tho the Deſign be not execu- 


ted, which is raiſed upon a publick or private 


Account. RES | 
1. Sedition upon a publiek Account, is a Ri- 


ſing of People againſt the publick Order and 


Diſcipline for redreſſing publick Grievances, or 
for reforming Religion, or for removing evil 
Counſellors 
Leagues or Bands, or the convocating or raiſing 
of Commons in Boroughs, to the hindring of 
the common Law, without Command of the 
head Officer, is pyniſhable with Confiſcation 
of the Offender's Moveables, and their Lives 
to be at the King's Will (4). Making privy 

F 4 x Con- 


(a) Act vn Back. 16. II. AR , „Parl. 9 am. IV. Ac 
17, Parl, 1%, Jam. VI. * 8 od 


m the King, Oc. The making 
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Conventions, putting on Armour, diſplaying 
Banners or ſounding Trumpets, or uſing bellical 
Inſtruments, without Licence from the King 
and the Magiſtrate, is puniſhable with h 
(). Raifing Bands of Men of War for daily, 
weekly, or monthly Wages» without ſpecial Li- 
cence in Writ from the Sovereign, is diſcharg- 
ed under the pain of Death, to be = 
both upon the Raiſer, and thoſe, that riſe, an- 
convene in ſuch Bands (g). Convocating, con- 
vening or aſſembling for holding of Councils, 
Conventions or Aſſemblies, to treat, conſult 
and determine in any Matter of State, civil or 
eccleſiaſtick, except in the ordinary Judgments, 
without the King's Command. or expreſs Li- 
cence, is forbid under the pain of unlawful 
Convocation (d); Which is incurred even by 
thoſe who hold ſuch Leagues, Councils or 
Meetings, for Preſervation of the King's Reli- 
gion, Laus and Liberties, or for the publick 
Good of Church or State (e.. 1 

2. Sedition upon a private Account ( called 4 
Convocation of the Lieges) is, where great 
Numbers of People complaining of a | Grier 
vance they ly under, meet in order to conſult 
together concerning the moſt proper Means for 
the Recovery of their Intereſts : Which 1s pu- 
niſhable only with arbitrary Puniſhment. But 
this is ſeldom tried as a diſtin& Crime, but or- 

(6) A& 83. Parl. 9, Q, M. (c) AR 75, Parl. 5. Q. M. Act 


12. Parl, 10, Jam. VI. (4) Ad 131. Padl. 8. Jam, VI. (+) Ac 
4. Fail. 1, Seſſ. 1. Ch. II. er 8 reno 


l 
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dinarily as the aggravating Circumſtance or 
Quality of a Riqt or other Crime. 

3. As the ailembling for a Time irregularly 
thoſe, in whom the Perſon who convenes them, 
has no Intereſt, is diſcharged : So the bringing 
many Perſons together, under, Pretext of a Re- 
tinue, is prohibited. For thoſe who ride or 
go in the Country with more Men than they 
can ſuſtain, are to be arreſted, and put under 
ficker Burrows (i. e. Surety.) till the King 
declare his Will (); that is, thoſe who tra- 


vel with more than their ordinary Houſhold, 


are liable to an arbitrary Puniſhment. Which 
is not ſo to be underſtood, as if it were unlaw- 
ful for one at ſolemn Occaſions to ride with his 
Friends and Followers; but only that one 
ought not to ride ordinarily with great Trains, 
which might argue that they gather or kee 
Men together upon ſome ſiniſter Deſign * 1! 
the Government or their Neighbours. 
4. Convocations of the Lieges are allowed 
in ſome Caſes, as for puniſhing Thieves and 
Sorners (g); or when they aſſemble in Obedi- 
ence to the Sherif, Lord of Regality or other 
roper Magiſtrate (); as when a Sheriff or 
Juſtice of Peace raiſes the puſſe comitatus, in or- 
der to ſuppreſs Rebels or Rioters, or when re 
fiſted in executing the King's Writs, - 


IP B. S T. 
* Act 5, Parl. 1. Iam. I. (3) Ad 227. Parl. 14. Jam. VI. 
Ai. all. 14. Jam. II. AG $3, Fail. ge O M. 
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SECT. IL 
- Of Aran or Frays, and Riots. 

1. AN Affray or Fray, is a publick Offence 
to the Terror of People. Quarrelſom or threat · 
ning Words do mot, in the Judgment of the 
Law, amount to an Aﬀray. But an Affray may 
be without a Word ſpoke, or Blow ſtruck, as 
where a Man ſhews himſelf unuſually armed, 
or brandiſheth a Weapon, and thereby ſtrikes a 
Fear into thoſe unarmed. All Affrays in general 
are puniſhable by Fine and Impriſonment, the 
Meaſure of which is to be regulated by the 
Diſcretion of the Judges, according to the Cir- 
cumſtances of the Cafe; which do much 

the Nature of this Crime, Raiſers of any F 


in the Church or Church-yard the Time of ab- | 


vine Service, are puni with Eſchear of all 
their Moveables to the King (a). Such as 
diſturb Epiſcopal Congregations of religions 
Worſhip tolerated by Law, may by two Juſti- 
ces of Peace be put to find Sureties under the 
Penalty of 100 Pounds Sterling, to appear at the 
next general or Quarter- ſeſſious, or before the 
Court of Juſticiary, or other Judges competent, 
or committed to Priſon, and upon Conviction 
there, of the ſaid Offence, ſhall forfeit 100 
Pounds Sterling, Half to the Informer, aud Half 
to the Poor of the Pariſh where the Offence was 


com- 


(0 AR 27. Pail, 17. Jam, VI, 


aſſen 
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committed. And Mag iſtrates of the Place, who 
hinder ow we the Epiſcopal Perſwaſion tole- 
rated by Law, from aſſembling together for di- 
vine Worſhi 7 are, ag Proof thereof before 
the Court of Julticiary, by rwo or more credi- 
ble Witneſſes, to forfeit 100 Pounds Serling to 
be diſtributed as aforeſaid (4), Concerning 
the oppoſing by Rabbling, Tumult, or dy ye 
any 192 er of the Abies Church, vide 

upra ( | q 
5 A Riot is the foreible execntir Fans En- 
terprixe of a private Nature, to the Diſturbance 
of the Peace, by ſeveral Perſons aſſembled doe 
ther, for that Purpoſe, of their own Authori 

If a Perſon feeing others engaged in a Riot, 


joyn himſelf unto them, and aſt therein, he is 


as much'a Rioter as if he had at firſt aſſembled 
with them. A Maſter is anſwerable for a Riot 
commitred by his Servants, in obedience to his 
Order: Nor doth ſuch Order exempt them 
from the ordinary. Puniſhment. There ate pet- 
ty Riots, and great Riots. 


[1A perty Riot is, the farcible dong of 
ons 


ſome unlawful Thing by three or more P 
aſſembled rogether for that Purpoſe, which is 
liable to an arbitrary Puniſhment, 

[2,] A great Riot is, that which is puniſh- 
able with Death. Of this Offence there are two 
conſiderable Inſtances. 1. Where ' Perſons to 
the Number of Twelve or more unlawfully aſ- 
ſembled to the Diſturbance of the publick 1 a, 
being 


(b) ro A. Cap, Te 99. (% Chap, 3. Tit, 1. N. 2, 


being required by the Sheriff, Stewart, Baily of 
Regality, or Deputy of any of them, or by the 
Magiſtrate of a Burgh royal, or any inferior 
Judge or Magiſtrate, where ſuch Aſſembly is, 
y Froclamation in the King's Name, to diſ- 
perſe themſelves, ſhall riotouſly continue toge- 
ther for the Space of one Hour after ſuch Com- 
mand by Proclamation, orafter they knew that 
ſuch Proclamation was violently hindred to be 
made, the Offenders are liable to the Pain of 
Death, and Confiſcation of Moveables. Every 
ſuch Sheriff, Cc. within the Limits of their re: 
ſpective Juriſdictions on notice of ſuch an un- 
lawful Aſſembly, is to reſort to the Place, and 

there as near to the Rioters, as he can ſafel 
come, ſhall, after commanding Silence, or caul- 
ing it to be commanded, openly make Procla- 
mation, or cauſe it to be made in theſe Words, or 
like in Effect: Our ſouereigu Lord the King charg- 
eth and commandeth all Perſons aſſembled, immedi 
ately to diſperſe themſelves, and peaceably to depart t0 
their Habitations, or to their lawful Buſineſs, upus 
the Pains contained in the Act made in the firlt Year 
of King George I. for preventing Tumults aud rit: 
zous Aſſemblies. GOD ſave the King. If the 
Rioters don't diſperſe themſelves within an 
Hour after ſuch Proclamation, or after their 
Knowledge of its being yiolently hindred,, the 
Sheriff, Cc. or any Conſtable or other Peace; 

officer, and ſuch Perſons as he ſhall comman 
to aſſiſt him therein (all the King's Subjects of 
Age and Ability being at his Command in that 
| 8 Muatter) 
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Matter) to ſeize and carry them before a Ju- 
ſtice of Peace, in order to their being proceeded 
againſt according to Law. The killing, maim- 
ing or hurting them, by reaſon of their reſiſting 
an Attempt to ſeize and diſperſe them, is no 


and Arms wilfully oppoſeth, or hindreth or 
hurteth thoſe that go to make Proclamation to 


ful Force demoliſh or pull down, or begin to 


prayed for in expreſs Words; or any Dwelling- 
ſuch Offenders incur the Pain of Death, and 


Damages by ſo doing, may be recovered by 
ſummary Action at the Suit of the Party ag- 


County, Stewartry, City or Borough reſpe- 
ctirely, where ſuch Diſorders happen; the Ma- 
giſtrates being ſummoned in the ordinary Form, 


by edictal Citations at the Market-croſs of the 
head Borough thereot generally, without men- 
tioning their Names and Deſignations (). 


Way puniſhable. Any Perſon who by Force: 


diſperſe the Rioters, ſo as it is not made, incurs | 
the Pain of Death, and Confiſcation of Move 
ables (d). 2. It is a great Riot, when Perſons. 
tumultuouſty and riotouſly aſſembled, to the Di- 
ſturbance of the publick Peace, do, witli unla w- 


demoliſh or pull down, any Church or Place 
for religious Worſhip tolerated by Law, and 
where his Majeſty and the Royal Family are 
houſe, Barn, Stable, or other Out-houſe : And 


Confiſcation of Moveables: Repararion alfo of 
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grieved, his Heirs or Executors, againſt the 


and the ſeveral Counties and Stewartries called. 


"CHAP. 


(4) r Geo. I, Cap. 5. $ 1, 2, 3, 5, 9+ (e) Ibide 5 4, 9 & 10. 
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| Of common. Auſances, | 
1. N USAN CE, from the French Nuire 


to hurt, is a Thing done to the An- 
g noyance of another. A common Nu- 
fance is an Offence againſt the Publick, either 
by doing a Thing which tends to the Annoy- 
ance of all the King's Subjects; or by neglect- 
ing to do a Thing which the common Good re- 
quires. Tis termed a conitgon Nufance, be- 
cauſe thereby every Man is of may be equally 
annoyed ; to diſtinguifh it from a private Nu- 
ſance, whereby ſome particular Perſons are, 
or may be more grieved or injured than others. 
2. Tho the Name of a common Nufance is 
not fo much uſed in Scotland, as it is in England, 
yet our Law takes notice of and puniſheth ma- 
ny Offences, which may properly be called com- 
mon Nufances; ſuch are, 1. The Offences a- 
gainſt the Rules of the Game of Hunting and 
Hawking, or Fowling (a), or for preſerving 
the Breed of Fiſhes (65). 2. The making 
Muirburn between the laſt of March and Mi- 
chaelmas, when all the Corns are ſhorn, which 
is puniſhable by the Payment of five Pounds K 
(a) Act 20. Seff. r, Parl. Tam. VII. junct. Act 15, Seſſ. 7. 
Pail, K. W. (6b) A 11, Parl. 1. Jam. 1, Act 74. Pail, 10. 
Jam. III. AN 171. Parl. 7, Jam. VL. Act 35 & 36. Parl. 14. Jam» 


II. Act 11. Parl. 16. Act 5. Pail. 18. Jam. VI. Ac 33. Seſſ. 6. 
Act 3, Sefl. 7. Parl. K. W. Act 2, Sell. 3. Faith Q- A. 
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the firſt Fault, ten Pounds for the fecond, and 
twenty Pounds for the third or after Offences, 
toties quoties (c): And the s Command 
doth not excuſe Servants or Cottars for com- 
mitting Muirburn, but both he and they are 
fneable (d). 3. Any Undertaking to the Pre- 
judice of Trade, and the making or taking Sub- 
ſeriptions for that Purpoſe, or the preſuming to 
act as corporate Bodies, without legal Autho- 
tity (e); the keeping a common Bawdy-houſe ; 
the diverting Part of a navigable River, where- 


able to carry Veſſels of the fame Burden as it 
could before ; throwing, caſting or firin 
Squibs, Serpents, | Rockers, or other 
works, in, or into any publick Street, High- 
way, Road or Paſſage ; uſual harbouring of 


and all Injuries to any High-way, by digging, 
or making a Hedge overthwart it, or laying of 


Nuſances; which are puniſttable by Fining and 
impriſonment. 2 

3. Any one may pull down or otherwiſe de- 
ſtroy a common Nuſance: And the Author of 
ſuch a Nuſance may have Judgment to remove 
it at his own Coft. 2 
4. Having gone through the Crimes where - 
by the ſovereign Authority, Government and 


publick 


(e) Act 76, Parl. 10. Jam. III. junct. Act 11. Parl. 4. Jam. 


| J 
V. Act 34. Parl. 6. Jam, VI. (4) Act 4f, Parl. 4. Jam, If, 
(e) 6 Geo, I. Cap. 18, 5 18 & 15. | 


by the Current of it is weakned, and made un- 
of 


Thieves or ſcandalous Perfons by Inn-keepers ; 


Logs of Timber in it, &c. are deemed publick 
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publickPea ce of the Kingdom are more imme- 
diately ſtruck at; I come now to conſider thoſe 
which more directly touch private Perſons: 


BOOK 1V. 
Crimes that directly touch private 
P erſons, . Sy 


RIM Es that directly touch private 

Ferſons, are committed either againſt 
their Bodies, or againſt their Fame 

and Honour, or againſt their Eſtates, 
Goods and Poſſeſſions. Crimes and Offences 
committed againſt the Body, concern either the 
Life, or are thoſe whereby the Body is abuſed, 
or is maim'd or diſmembred. Crimes againſt 
the Life do either take it away, as Homicide ; 
or put it in imminent Danger, as Duelling, and 
the giving or accepting a Challenge to fight. 
The Body is abuſed by the ſeveral Kinds of un- 
lawful Venery, as Sodomy or Buggery, Inceſt, 
Bigamy, Adultery, Fornication, Bawdry, and 
Rape. The Body is maimed or diſmembred, 
by Offences termed Mutilation and Diſmem- 
bration, of all which I ſhall treat in Order as 
they ly thus claſſed, 
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CHAD. i. 


Concerning Homicide. 


general is the killing a rational Crea- 

ture. It may be divided into wilful 
or voluntary, caſual and neceſſary Homicide. 
Voluntary Homicide may be perpetrated with 
Deliberatioh, termed Murder, or without De- 
liberation, which is called Man-ſlaughter of 
culpable Homicide. | 


8 


es 

og Of Murder and Man-ſtaughter. 

ed, e bw „ N \ 29 

nſt i. NA Urder or Murther is either of one's 
le ; ſelf called Suicide, or of another. Su- 
nd icide or Self-murder may be commirted, not 
ht. only by a Perſon's putting violent Hands in 

an- Whinſelf ; bur alſo by ſtarving himſelf to Death; 
eſt, or by taking Guilt upon him of a capital 
ind Crime, whereof he is altogether innocent; and 
ed; 


in fome Caſes by killing himſelf unwillingly, as 
m- when he aiming to 12 another, ſhoots him- 
as elt by the riving of the Piſtol. A Man who 
voluntarily kills himſelf, called Felo de ſe, is de- 

ned the common Ceremony of Chriſtian Buri- 
P. al; and his ſingle Eſcheat falls to the King, for 
Vol. H. G ri” 


depri- 


H ICIDE, (d. d. hominis cade) in 


= ea ett nn dt 
8 


iii 
depriving his Majeſty of the Benefit of a Sub- 
ject 


2. Murther of another, is the killing of him 
with prepenſed and premeditated or forethought 
Malice (4). Malice prepenſed in killing, may 
be either expreſs or implied. It is expreſs, not 
only when a Perſon is deſignedly ſlain, but even 
when one is killed by Miſtake for another who 


was aimed at (5). For wherever a Man in- 


tending to commit one Felony, happens to com- 
mit another, he is as much guilty, as if he had 
intended the Felony committed. For he killed 
from a felonious Intention, tho he miſtook his 
Aim. It would be no good Plea to one charg- 
ed with Theft, that he had ſtole the Goods of 
one Man inſtead of another ; or to a Perfon ac- 
cuſed of Adultery, that he intending to defile 
one Man's Wife, had lighted upon another's 
Thus where a Gentleman extremely drunk, 
who had received the higheſt Provocation from 
one not only by Words, but by throwing him 
into a Kennel, getting up drew his Sword, and 
made a Puſh at the Provoker, whereby an inno- 
cent Nobleman preſent thruſting himſelf be- 
tween them was killed : It was not fuſtained 
relevant to free the Actor from the Pain of 
Death, that the fatal Wound was aimed by 
him ar another. Yea, he who kills another 
upon. his Defire or Command, is as much 3 
Murderer, as if he had done it of his own om 


| (a) Leg, Malcolm. II. Cap. 5. A 51. Parl. 11. Jam, VI, (i) 
Arg, I. 1%, $ 3. ff. de injur. 1, 45+ $ 4. ff. ad I. Aquil. 
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ſuch Aſſent being merely void, as contraty to 
the Laws of God and Man. Where a Man is 
killed by forethought Malice, and ſeveral Per- 
ſons willingly concurred and lent their Aſſiſt- 
ance to the accomplifhing of the Fact, all are 
guilty of Murder; tho there was but one 
Wound given, and it be unknown who gave it; 
becauſe all had a murderous Deſign. If a pre- 
meditate Deſign cannot be proved directly, it 
may be learned from Circumſtances; as the 
Manner of Killing, and the Nature of the Act. 
Thus when one kills another with a mortal 
Weapon, ſuch as a Sword, or Gun, or Piſtol, 
Ec, e ) or by a Thruſt or Stroke upon ſome 
tender Place of the Head, or by reiterated 
Strokes, which argues no lels Malice than 
when one deadly Wound is inflicted; or by ad- 
miniſtring Poiſon to him (4); or by giving 
him 1 a Wound that proves deadly, 
without any Intention againſt his Life (e); he 
is underſtood to have had precogitate Malice 
to kill, It is Murder, not only to kill a ratio- 
nal Creature directly; but even tb expoſe a 
belpleſs Infant, and leave it in a Deſert or un- 
frequented Place, where it dies for Hunger ; 
or to deſtroy a living Child in the Mother's 
Belly, by ber taking, or by another's giving her 
a Potion, or ufing outward Violence to her 
(J), for Children in the Mothers -Womb arc 
8 2 con- 


(55. Inft de publ. Fudic 1. 9, ff. de vi public. (4) L. 
1. C. de Malef. & Mathem, (e) L. 25, ff. ad 1, Coin, de 
SICals, (F) L. 1. 5 9. ff. de vent. in pol. mitt, 
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conſidered, in whatever concerns themſelves, a; 
if they were already born (g). But the Time 
when a Child unborn is underſtood in Law to 
be quick, isdetermined by the Diſcretion of the 


judge; there being no fixed Rule about it, 


and the Doctors very much divided in their 
Opinions. Again, one is guilty of Marder 
who poiſons a Well or Fountain, by drinking 
whereof any Perſon dies; or who poiſons pa- 
ſture Ground, by feeding whereon Cattle arc 
deſtroyed, and Men are in Danger by eating 
the Fleſh of ſuch Beaſts. 

3. There are ſeveral Kinds of Murder, 2 
ſimple Murder, which is that I have juſt now 
defined and explained, Parricide, Aflaflination, 
and Murder under Truſt. 3 

4. Parricide is uſed in our Law only for the 
Murder of a Relation in the aſcendant Line, as 
Father, or Mother, Grandfather or Grandmo- 
ther (); ot by Parity of Reaſon for the Mut- 
der of -a Relation, in the deſcendant Line, as 
Child or Grandchild. . Baſtards or Children 
born out of lawful Wedlock, arg guilty of Par- 
ricide, by killing their natural Parents, and 
theſe by killing thoſe. For albeit the Civil and 
Municipal Laws diſtinguiſh berwixt lawful and 
unlawful Children, the Law of Nature makes 
no Diſtinction (i). | 
F. Aſſaſſination is, Murder committed by 
one hired by another to do it. 
| 6. Murder 


(4) L. 2. f. de ſtatu hom, () AR 220, Parl. 14. Jas 
V. Ci) Cap: 30 Diſt. 58. 
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-* Murder under Truſt is, the killing of a 
Perſon by one under whoſe Truſt, Credit, Al- 
ſurance and Protection, he had put himſelf. V. 
When a Perſon kills in his own Houſe a 
Gueſt invited by him; or when two Perſons 
formerly at Variance, having found Lawbor- 
rows for mutually keeping the Peace, one of 
them kills the 9 or when one of two un- 
der Capitulation for removing ſome old 
Ground of Quarrel, ſlays the other; or when 
2 Phyſician poilons his Patient; or when a 
Man kills his 1 or his Servant under his 
Power. 

7. All Kind of Murder is puniſhed with 
Death and Confiſcation of Moveables (K). But 


very hainous Murtherers, as Parricides, - Cc. 
are put to Death with ſome aggravating Cir» 


cumſtances of Torment in the Execution, as 
the ſtriking off their Hands, and their Bodies, 


are, after Death, ignominiouſly treated by be- 


ing hung up in Chains; or their Heads or 
Hands erected as Spectacles of Terror in Pla- 
ces of publick Reſort. A Parricide convicted 
by Verdict of an Aſſize, and all his Poſterity, 
in linea retũa, are diſinherited, and excluded 
from ſucceeding to the Linds, Heritages, 
Tacks, or Poſſeſſions of the Perſon killed, and 
the ſame belongs to the next Collateral, who, 
by Right ot Blood, falls to ſuccced, failing 


thoſe in the right Line l A Cormetly not only 
Aſſaſſins, 


(k) Stat, Rob, III. Cap, 43. (1) AR 240, Pail, 14. Iam. VI. 
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tor Part I, Inſtitutes of the Book IV; 
Adlaſſins, but all who aſſert the Lawfulneſs of 
killing any Man upon Difference in Opinion, 
or becanſe he hath been, employed in the Ser. 
vice of the King, or of the Church eſtabliſhed 
by Law (m), and Murderers under Truſt (1), 
were guilty of high Treaſon. But now ſuch 
Offences are puniſhable only as capital Crimes 
0). | - 

x 9 To prevent Murder by Poiſoning, the Buy. 
ing and Importing Poiſon, whereby any Perlon 
may ſufter bodily Harm (i. e. with a 

to kill) is diſcharged upon Pain of Death (5). 
But Apothecaries and others are allowed to 
bring home Poiſon, as Materia medica, or 2 
Drug; not to be ſold except to Perſons of Pro- 
bity and Diſcretion for ſome good Ule, as to 
deſtroy Rats or other hurrful Creatures, The 
adminiſtring Poiſon to one, albeit he die not 
thereby, ſeems. to be more criminal, than the 
importing Poiſon for ſuch a bad Purpoſe, 

9. Manſlaughter or culpable Homicide, is 
the anlawful Killing a Man without prepenſed 
Malice, Which is either done in a preſent 
Heat, ariſing upon a ſudden Quarrel, or ſome 
Provocation, with a preſent Intention to kill, 
or in the Commiſſion of à voluntary unlawful 
Act, without any killing Deſign, Manſlaugh- 
ter committed on a ſudden Quarrel, or Proyo- 
cation, is called in our Law, chaud mella, or 


( A& 15, Parl. 3, Ch. Il, C.) AR 51. Parl, 11, Jam. VI. 


6 Cap 21. 67. (e) A 30 &. 21. Paik, 2. lag. 


7 As Cape 31. F 7s 
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chaud meile ( { „ from the French chaud hor, 
and melee à Fight, Manſlaughter may be com- 
mitted imprudently, without a Deſign to kill, 
by the voluntary doing an unlawful A&, thar 
hath a probable N to procure the 
Death of Perſons, as by ſhooting in the high 
Way, or in a Market-place, where People 05 
ally pals, or reſort ; or by letting down a Stone, 
or Piece of Timber from a Houſe, without cal- 
ling to all Perſons to beware of it, &c. 

10. By out old Law, Murder was diſtin» 
guiſhed from Manſlaughter, in that the former 
was tried more ſammarily, and had not the Pri- 
vilege of Shelter in the Girth or Sanctuary, al- 
lowed to the latter. Which Diſtinction ccaſed 
after the Reformation, But there was no 
Difference betwixt Murder and Manſlaughter, 
as to the Puniſhment; For Manſlaughter in 
Scotland was always puniſhed wich Death (7), 
and is none of thoſe Kinds of Homicide more 
lately in the Year 1661, exempted from capital 
Puniſhment (/); but far more culpable than 
any of them. | 
11. Where one is killed by premeditated or 
prepenſed Malice, and it is not diſcovered 
which of ſeveral Perſons concurring in the AQi- 
on, gave him the mortal Wound, all of them 
are puniſhable as EA ; becauſe all had 


(4) Reg. Maj. Lib. 7. Cap. 3. N. 7. Ad 51. Parl, 3. Jam. 1. 
(r ) Stat. 1. Rob, I. Cap. 3. Stat. Rob. III. Cap. 43. Stats 
Alex. II. Cap. 2. $ 3, 47 6. Skene, Treatiſe of Crimes, Tit, 2+ 


Cap. 6. pts (/) Act 23, Fails 1, Sel, 1. Ch. II. 
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a murderous Defien, But where a Man is kil- 
led in rixa, or upon a ſudden Falling out, and 
it is not known which. of the Perſons engaged 
therein did kill him ; none of them are to be 
ſubjected to the ordinary Pain ot Death (ij, 
becauſe of the Uncertainty of the Perſon'by 
whom the Crime was committed; and the 
Hardſhip that more than 'one ſhould- die for 
one Man except where all are guilty of fore. 
thought Felony, But all may be ſubjected to 
an arbitrary Puniſhment. If one be killed in 
a ſudden Scuffle, betwixt many Perſons, and 
it appear who gave the mortal Thruſt, he only 
ſhould die for it, and the reſt ſuffer an arbitta- 
ry Puniſhment, 73 4 N 

12. When one kills by Order of another, 
both are alike guilty of Murder. The Com- 
mand of a Father or Maſter doth not warrant 
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a Child or Servant to kill. It a Perſon having 13 
Orders only to wound another with a Sword, Cro 
or other mortal Weapon, do actually kill him; belon 
he who gave ſuch Order is puniſhable with Com 
Death, tho' the Terms of the Commiſſion were And | 
not obſerved: Becauſe, nihil intereſt occidat quiz witho 
an cauſam mortis prabeat (u): And Wounds are Bator 
not inflicted by Meaſure. The Furniſher of a judge 
Sword to one in order to ſight with another, Blood 
whom he kills, is Art and Part of the Slaughter. Crime 
Where two being engaged in a Quarrel with tence 


drawn Swords, a third Perſon interpoſes, and Days 
e Er 


Ct) L. 15. ff. ad 1. Corn. de ficar , L ” . fl ad l (*) 
Cornel. de ſicar. 1 8 : : a ö junit, A 
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s kil- holds one of them in his Grips, till he ſee the 
and other run him thro? with his Sword, while he 
aped was ſo withheld from defending himſelf; ſuch 
o be a partial Interpoſer is Art and Part of the 
(5), Slaughter, But Interpoſing in a Quarrel, by 
n by holding one of the Parties Hands, while the o- 
the ther gave him a- mortal Wound, with an occult 

for Weapon, unſeen by the Interpoſer, was found 
fore. relevant to infer only an arbitrary Puniſhment. 
d to Simple Preſence at the Commiſſion of Mur- 
d in der, is no relevant Acceſſion thereto. ' But Per- 


ſons preſent having drawn Swords, may- at 
leaſt he ſubjected to arbitrary Puniſhment, it not 
brought in Art and Part of the Crime, which 
hath been done. But Approbation of Slaughter, 
after it is committed, doth not make the 
Approver guilty as Art and Part, if it was 

DO 


rrant not done by his Qrder, YOU: SOR 2+" © 

wing 13. Murder is one of the four Pleas of the 
7ord, Crown (x), whereof the Cognyzzance properly 
him; belongs to the Lords of Juſticiary. Bat yet 
with Commiſſions uſe to be granted for Trial of it. 
were And Bailies of Regality are in Uſe to try it 
quis, without any ſpecial Commiſſion, Sheriffs, àad 
ate Batons having Power of Pit and Gallows, may 


judge Myrderers taken red Hand, i. e. in hot 


ther, Blood, or immediately after «committing the 
hter, Crime, within three Suns (5). But the Sen- 
with tence cannot be put to Execution till after thirty 
and Days, if pronounced in any Place to the South- 


ward 


() Leg, Malcolm. 11. Cap, 1 ( ) Ac 90, Par, 6. Ja I. 
ſunct, Ac 28: Tat. 3. Jam, IV. Act 4. Sell. 5, Par, K. W. Lak 
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ward of the River Forth, or forty Days, if pro, 
nounced in any Part to the Northward of that 
River (). Murderers and Manſlayers ape 
tried at the Suit of either the Friends of the 
Perſon ſlain, with the Concurrence of the King 
Advocate, or Procurator Fiſcal, or at the f. 
ſtance of the Lord Advocate, or Procurator 
Fiſcal, without the Friends. An Indictment 
againſt one, as acceſſory to, or Art and Patt 
of another's Killing a Man, is allowed to pro- 
cecd, tho the principal Party, who killed 
him, be neither cited, nor denounced Fugj 
tive. | 

14. To make one guilty of Homicide, by 
killing with a Stroke or Wound, it muſt be 
ſuppoſed, that the Stroke was the immediate 
and neceſſary, and not the remote and acciden- 
tal Occaſion only of the Death, Therefort 
it is an ordinary Plea, made by one tried fot 
Slaughter, that che Wound given was not mot 
tal; but that the wounded Perſon lived fo 
aftcr, went about his ordinary Buſineſs, 
died ex malo regimine, or by ſome other accident» 
ONS. - Ak the ſame Ls is not every 
Degree of Negligence, or anagement in 
curing and taking Care of a Wound, that ſuf 
ficeth to conclude, that the wounded Perſon's 
Death was thereby procured ; but ſuch as did 


predominate, overpower and maſter the Na: 
du 


(E) 11 Seo. I. Cap. 25. 56. 2 5 


— — uy 2 ———— 
Chap. 1. Law of Scotland. Tit. 1. 107 
ture of the Wound. Where a Wound is not 
expreſly libelled to have been mortal, it may 
be ſuſtained relevant for the Perſon accuſed, to 
ofler to prove, that it was not: But where it 
is libelled to have been deadly, he is not allow- 
ed to prove the contrary. Another common 
Plea in ſuch a Trial, is that the Fact was done 
in neceſſary Self-deferice, or was caſual Homi- 
cide, which is received againſt a Libel for 
Murder, -tho* contrary to this Quality thereof, 
that the Offence was committed with Malice 
prepenſed, or forethought Felony. Becauſe, 
albeit ſuch a Quality muſt neceſſarily be inſert 
ina Libel for Murder, it needs not be proved 
by the Purſuer, ſince Law preſumes it to be 
true; and ſo no Oaths being taken upon it, the 
Evidence produced in Defence doth only take 
off the legal Preſumption for it, without an 
interfeiring poſitive Proof. But concerning theſe 
Pleas of Self-defence and caſual Homicide,there 
will be Occaſion afterwards to ſpeak more ful- 
ly (aa), A Libel for Murder, bearing that the 
Party accuſed cauſed call a Man out of his 
Houſe, and immediately when he came our, 
ſhot at him with a charged Gun, whereby he 
died in a few Hours, was ſuſtained relevant, 
albeit the Perſon ſent to call him out was not 
named: In reſpect, it imported Nothing by 
og he was called” out, if ſuch a one killed 


15. Ho- 
(4) vid infra Tit, 2 & 3; | 
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15. Homicide may ve proved by judicial 
Confeſſion of the Pannel, or by Witneſſcs, or 
by. Preſumptions not only of Man and of Lay, 
whereby the Fact is taken for true, till the 
contrary appear: But alſo may be proved in 
one Caſc-by a Preſumption of and by the Lay, 
which ſuffers not a contrary Proof to be ad- 
mitted, - Thus, a Woman who hath brought 
forth a Child found dead or amiſſing, is to be 
condemned as the Murderer of it, upon 4 
Preſumption ariſing from her . concealing het 
Pregnancy, during the whole Space of her be- 
ing with Child, and not calling tor, and makin 
Uſe of Help in the Birth (). To a Charge for 
this preſumptive Murder, married, as well as 
ſingle Women, are liable. The Woman's con. 
ccaling her Pregnancy, during the whole Time 
of her going with Child, bringing it forth-with- 
out calling for Help, and the Child's being 
found dead or amiſling, muſt joyntly concur to 
Inter this preſumptive Murder: And the Pan- 
nel may exculpate her ſelf from the Pain of 
Death, either upon her revealing, that ſhe; was 
with Child, or calling for Help at the Binh, 
or upon the Child's not being ripe and come 
to the full Time; but will notwithſtanding that 
Plea be liable to an arbitrary Puniſhment. In 
ſuch a Caſe, it is not neceſſary to prove Rgveal- 
ing of the Pregnancy by concurring Witneſſes; 
but revealing to one Perſon ſufficeth, and 45 

8 


(tb) Act 21. Sell, 2. Far. W. ad My 47 ww LY 1) 


Chap 


fics v4 
To cl 
he did 
more? 
Phy ſi 
carefu 
But t 
Perlo! 
that h 
uſing - 
derly. 
it the 
to ha 


Chap. 1. Law of Scotland. Tit. 2. rog 


Ges both che Words and Defign of the Law. 
To clear that one died by Poiſoning, or that 
he did murder himſelf, or that a Wound was 
mortal; the Report upon Oath of knowin 
Phyſicians and Chirurgeons, who viſited, ww, 
carefully examined the Body, is to be taken: 
But that doth not bar other Proof. When a 
perlon mortally wounded dies, it is preſumed, 
that he died of his Wound ; altho' the not 
uſing proper Remedies in due Time, ox diſor- 
derly Living, might have haſtned his Death, But 
it the Wound was not mortal, he is preſumed 
to have died thro*' Miſguiding (cc). 


Tl T. IL 
Of caſual Homicide? 


t, (a Homicide ( termed in the Eu- 
liſh Law Chance-medley ) is the acciden- 

tal Killing of a - Man, without the Killer's 
Fault, and without any evil Intent in him. As 
when one is hewing a Tree, the Head of the 
Hatchet flies off, and kills by Misfortune a Stan- 
der by; or when a Perſon is killed by the Lop- 
ping of a Tree, or Flinging Timber or Rub- 
biſh from a Houſe, - at ſome Diſtance from the 
Way, after due Warning to every Body to take 
Care, and ſtand aſide , or when a Barber, per- 
forming his Office in his own Shop, is made 
| innocent- 


C) L. 30, 5 uli. Ls $24 Pts fe ad 1. Aquily 


1 
n * 


innocently to cut the Man's Throat, he wa 
ſhaving, by a Stroke upon his Hand that held 
the Razor, Cc. 

2. By our Law, caſual Homicide is not pu- 
niſhable with Death: But it is lawful to the 
Lords of Juſticiary, to impriſon the Slayer, or 
to fine him in his Means to the Uſe of the Wi. 
dow and Children, or neareſt of Kin of the 
Perſon killed (a): Which is called an Aﬀith- 
ment or Croy (6). But no Aſſithment is due 
to the Relations of a Perſon killed, where the 
Killer ſuffers Death for his Crime. 


TIT. III. 
Of neceſſary Homicide. 


He Life of Man may be taken away upon 
a Neceſſity, either we reſpec to . 

Intereſt, or publick Juſtice. 
1. Neceſſary Homicide relative to privat 
Intereſt is, when one, for the Defence of his 
own Life, or that of ſome other Perſon, keep- 
ing always within the Bounds of Self-defence, 
kills the Aggreflor, Such a Killer is free from 
all Puniſhment by our Law. Becauſe it is 4 
Man's Duty rather to kill, than ſuffer himſelf 
to be killed. But author rixæ, ot he who began 
a Quarrel, cannot plead Self-defence for kil- 
ling his Adverſary in ſuch a Quarrel : * 
e 


(4) Act 22. Par. 1. sell. 1. Ch. II. 00 Reg. . 
Cap. 24 & 36. Act 94, Far. 6, Jam, Is 
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Chap. 1. Lam of Scotland. Tit. 3: 111 
he, being the original Occaſion of it, was 
ber 2 "Nor does Self-defence __ 
8 a Pcrſon who kills another in a Duel, whether 
che Killer gave or accepted the Challenge 
to fight: Becauſe Duelling is altogether un- 
lawtul, 

[I.] He who, exceeding the Bounds of Self- 
defence, either as to the Cauſe, or Manner, or 
Time, kills the Aggreſſor, is ſubject toe an ar- 
bitrary Puniſhment z as one is for caſual Homi-. 
cide 10 a). In which Caſe, it is not properly 
the Homicide, but the Exceſs in Defence that 
is puniſhed : And it is hard for one, whoſe 
Life is attacked, to meaſure and poiſe, as it 
were in a Balance, every Step he makes in his 
own Detence, The Limits of Selt-defence are 
tranſgreſſed, as to the Cauſe, when the Killer 
was not firſt unjuſtly attacked; as to the Man- 
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ner or Meaſure, when he might have ſaved 
his own Life, without killing the Aggreſſor, or 
killed with a Sword one who attacked him with 
a Stick; as to the Time, when he returns and 
kills the Aggreſſor, after he had departed from 


him. > 


: 
[2.7 When the Pannel acknowledges, that 1 


he killed ſuch a Man, but that it was in his 
own Defence ; he muſt prove that Alledgance. 
Becauſe, the Preſumptien of Innocence lies in 1 
Favour of the Deceaſt, that he was deceitfully | " 
killed. It ſufficerh not to plead Sclf-defence | 1 

| in : | " 
| 


(a) d. Act 22, Far, r, Sel T. Ch. II. : 


: — — — — 
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in general, by Way of Exception, and to refer 


the Qualifications and Circumſtances to the 
Jury. But it muſt be pleaded thus: Deryig 
always, or noways acknowletging the Killing, if je 
Veilled it was in his own Defence, in ſo far as the 
Pannel was firſt attacked by the Deceaſed, with a 
drawn Sword, &c. And the Judpes will adviſe 
the Import ot the Qualifications of Self-defence, 
if relevant, or not, But tho* the Pannel proye 


not his Exception of neceſſary Self-defence, he 


will not be condemned, whleſs the Parſer 
proves his Libel. | 2 

2. Neccflary Homicide, with reſpe& to pu- 
blick Juſtice, 1s committed either in the Ad- 
vancement or Execution of Juſtice, 

[I.] It is lawful to kill Thieves and Rob- 
bers, breaking Houſes in the Night-time. And 
thoſe who kill the Time of maſterful Depreda- 
tion, or kill ſuch as aſſift or defend the maſter- 
ful . Depredators by Arms, or forcibly hindet 
the . Purſuit of them, are free even from an 
arbitrary Puniſhment, () : Provided the 
Owner of the Goods ſtollen or robbed, or ſome 
in his Name, immediately after taking them 
away, acquaint the Sheriff, or any Juſtice of 
Peace, or Conſtable of the Pariſh out of which 
the Goods are taken; who, upon ſuch Informa- 
tion, are to require all fencible Men therein, to 
concur in the Purſuit of the Goods and Thieves; 

8 BRIE 3 And 
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Chap. 1. Bat e Scotland. Tit. 3, 115 
and neithet the Owner of the Goods, not thoſe 
obliged to riſe with him, are to be called in 
queſtion for ſlaying, &c. in the Purſuit of any of 


thoſe Thieves or Robbers, or their Aſſociates 


(:). The Killer of a Rebel or Outlawgd-clared 
Fugitive for a capital Crime, or of ſuch as de- 
fend him, is free from Puniſhment (d). But it 
is not law ful to kill ſuch. an Outlaw in a ſingle 


Combat: \Betauſe, tho? it be lawful to kill 4 


Rebel, it is unlawfal to fight a Duel. Slaugh- 
ter committed in the. apptehending of Perſons 
guilty of affaulting the Lites of Miniſters,” or 
robbing their Houſes, ot attempting the ſame, 
is indemnified (e). Aud if any of twelve or 
more Perſons riotouſſy aſſembled, and orderly 
commanded by Proclamation, to diſperſe them- 


ſelres, continuing togethet beyond the Space of 


an Hour after ſuch Proclamation, or after they 

knew it was violently” hindred, * 1 to be 
killed, by reaſon” of their reſiſting” rhe Perſons 
endeavouring ro diſperſe or ſeize them; the Kil- 
lng, Or. is no Way pubiſhabletfF); 77 


2. J A Meſſenger reſiſted in the Execttion 
of a Caption, may lawfully kill, if Violence 
be offered by drawitig a Weapon upon him, 


without Neceſſity to prove (as private Perſons 
are obliged to do) that he was in Danger of 


us Life, it he had not Killed, the Aggreflor; 
becauſe of rhe violent Thvafion bf Authority, in 


the Perſoni of an Officer of Juſtice. But if a 
Vol. II. x Meſlenger, 


(c) AR 22, Pail. , Seſ m Ch. I (2) 1bid) (%) Aa ral. 
. Sell. 2. Ch. II. C/) I Geo, I, Cap. 3. 8 3. 
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Meſſenger, or other Officer of Juſtice, proceed 
to kill, ſimply for his being xeſiſted in the Exe. 
cution of the King's Laws, without Violenec 
offered to him, he is liable to the ordinary Pain 


o . 


of Death. 
+163 ee 
Of Duelling, and the giving or accept: 
ing 4 Challenge to fight. | 
1. JVUELLING is the fighting a Duel, 
which is a ſingle Combat betwixt 
| two, at a Time and Place appoint- 
ed, in conſequence of a Cartel, Challenge, De- 
fiance or Invitation to fight for Victory, aud 


vindicating of their Intereſt and Reputation 
from ſome Injury or Affront offered. When 


ſingle Combat is fought, both the Provoker 


and proyoked Perſon are liable to the pain of 
Death, and the former to the more ignominious 
Death ( a) : Becauſe his Guilt is greateſt, and 
that of the provoked Patty leſſened with 2 
Shadow ot Selt-defence, And Duelliſts are 
thus puniſhable, rho? ncither Party be killed in 

the Combat. N ra ien 
[I. J A ſiagle Combat or Duel, may be not 
only berwixt two ſingle Perſons, but even two 
Sides, tho more Perſons than one be of a Side. 
It is a Duel where two fight after a Challenge 
vu 


(4) Act 12, Pat. 16. Jame VI. 
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Chap. 2. Law of Scotland. 


given by the one and accepred by 'the other ; 


to Field, be the firſt” Aggreſſor. And fighting 
following upon one's receiving à Challenge to 
fight, and declaring that he would be in ſuch a 
place, at ſuch a Time, and ſtand to his Defence, 
if atta cked by the Provoker, is reckoned a Duel. 
But if a Perſon, who, in Anſwet to a Challenge, 


if aſſaulted by the Provoker, would detend himſelf; 
do, when ſo attacked, fight in his own Defence; 


abhors all Duelling in cold Blood, that not only 
the Principals, but alſo their Seconds, and the 
Meſſengers of the Challenge, are Art and Part 
of the Duel, tho” they fought not; in reſpect 


Principals, in the Execution of their Purpoſe. 


Indiment may be founded both upon the 
Laws againſt Murder, and that againſt Duelling, 


th 2 againſt Murder, the Exception of Self-defence 
$ are is receiveable againſt ip, as not contrary to any 


Quality therein needful to be provedy of which 


Nature that of forethought Felony is not: Bur 
if founded upon the Statute againſt Duelling, 


gainſt ir, as being eontrary to the Quality of a 


hbelled and proved. 
V 


ns 


whether the Giver or Accepter, when both come 


ſaid, that he Would not trauſgreis the Law, but, 


he is not puniſhable as 4 Dueller! Law ſo far 


of that Countenance which they give to their 


2. ] When a Perſon is kined in a Duel, the 


or upon either. If founded only upon the Eaws - 
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2. Whoever gives or accepts a Challenge to 
combate-or fight, whether Principal or Second, 
or other Perion, or who engages ' therein, is 
puniſhable with Baniſhment and Eſcheat, tho 
no Fighting enſue upon it (). Which Pains are 
incurred by one's challenging another to fight, 
without adding the Words, a Duel, or fingl: 
Combat, or mentioning the Weapons to be uſed, 
or the Time, or Place; or by a Perſon who, 
having mifled his Deſign to kill one he had at- 
tacked with a drawn Sword, wrote a Letter of 
Challenge to him, to meet him next Morning, 
at a certain publick Change-houſe ; albeit the 
Receiver of the Challenge was not required to 
bring Arms or 2 Second along with him, But 
were not found incurred by a Man who, being 
aſſaulted by another with a Stone or Staff, de- 
fired that other to get a Sword, and give 
him gentlemanny Satisfaction: In-reſpeR theſe 
Words were nttered in the Heat of Paſſion, 
upon a Quarrel, reproaching the other's Fury, 
and not deliberately, by Way of Cartel. 


"CHAP. III. 
Of Sodomy,' or Buggery. 
—— or Buggery in general (2 


Crime which ought not to be namec is 

carnal Knowledge of the Body of Man 
or Woman, or of Beaſt, againſt the Order ot Na- 
| . ture. 


(9 4 35. Seſſ. 6. Par, K. Wy 


with a 
carnal 
cially 


e 


ap 3+ | 
ture. When one Man carnally abuſeth the Bo- 
dy of another, or exerciſeth prepoſterous Luſt 
with a Woman, or when a Woman yields the 
carnal Uſe of her Body to another ; this is ſpe- 
cially termed Sodomy, from the City of Sodom, 
upon which that and other crying Sins broug ht 
Deſtruction ( 4.) ; and Buggem, from the Italian 
Bugiar a, Sodomy and Bygerare, to commit it. 
A Man os Woman's lying with a Beaſt, is called 
Ba ialit . wa +7] wy 

2, This Crime is puniſhed with Death of the 
Agent and Patient, whether Man or Woman, 
or Bealt ; Tho? Beaſts are in ſuch a Cafe cut 
off, rather for aboliſhing the Memory of ſo hor- 
id a Wickedneſs, than as Offenders againſt 
the Law. But where a Boy or Girl ſodomiti- 
cally abuſed is within the Age of Diſcretion, 


the Agent or Abuſer only is put to Death. The 


ordinary Doom for Sodomy or y, and 
Beſtiality, is to be ſtrangled at a Stake and 
burnt, Where a Cow or Mare adjudged to be 
burnt with a Man, for Beſtiality he com- 
mitted with it, doth not belong to himſelf, the 
Owner of the Beaſt gets the Value of it out of 
the Offtender's Eſcheat. TW Ik 
3. An Indictment for ſuch a Crime is ground- 
ed upon Leviticus ( b ), the Civil Law (c), and 
the Cuſtom of all Nations. 
H 3. CHAP. 


(4) Gen. xix, 24. (b) xx. 13, 15, 16. (e) 5 4. Inſtit, de 
public, judic. L, 31. C. ad I, Jul, de adult. 
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© HAP. IV. 
Of Inceft. 


N c EST is carnal Copulation betwixt 
Man and Woman, whom Law allows 
| not to marry, by reaſon of-Nearneſs of 
Blood or Affinity. Such as commit Inceſt by a- 
buſing their Bodies with Perſons in Degree ex- 
preſly forbidden by God's Word contained in 
the Chapter 18 of Leviticus, are puniſhed with 
Dearh ( a9 
2. A Man and Woman do near related to 
one another, are guilty of Inceſt, by having 
carnal Commerce together, either in Marriage, 
or out of Marriage. For if we muſt not be joy- 
ned in Matrimony to thoſe near allied to us, 
we muſt far leſs commit Uncleanneſs with them. 
It was ſuſtained relevant to infer the Crime of 
Inceſt and Pain of Death, that a Man and his 
Niece were both for ſome Time naked in Bed 
together. But a juſt and probable Ignorance 
of the forbidden Relation or Aſſinity, exempts 
from the Puniſhment of Inceſt, if, upon Diſco» 
very, the Parties have no farther carnal . 1 
merce together. FAT + 
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A ., V. 
Of Bigamy, or Polygamy. : 


Polygamy, making the former to be 

one $ having two Wives or two Huſ- 
bands ſucceſſively, or one after another; and 
the later to be the having two Wives or two 
Husbands at one Time: Our Cuſtom uſes Bi- 
gamy and Polygamy, as ſynonymous Terms, to 
ignify a Man s marrying two or more Wives, 
or a Woman's marrying two or more Husbands 
living at the ſame Time undivorced, 

2. This Crime of a double Marriage, is pu- 
niſhed, as Perjury, by Efcheat of Moveables, 
Impriſonment for Year and Day, or longer if 
the King pleaſe, Infamy, and Incapacity of 
Office, Honour, Dignity or Renefice (a). Be- 
cauſe it is a Violation of the promiſſory Oath 
of conjugal Chaſtity made at the firſt Marriage. 
The Reaſon why Bigamiſts, who may be, and 
are ordinarily notour Adulterers, are leſs ſe- 
verely puniſhed than thoſe, is partly, becauſe 
the Lawgivers had only under Conſideration 
ſimple Bigamy, contracted by a Husband be- 
lieving his Wife to be dead, or a Wife who had 
a probable. Apprehenſion of her Husband s 
Death ; or when there was ſome Pretext for it; 

£ "Sa 


(4) AR 19, Parl. 5, O: M. 


1. FT H O' ſome diſtinguiſh Bigamy from 
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partly, for that notour Adulterers were not 
ſubjected to capital Puniſhment, till 12 Tears 
after the Law making Bigamy puniſhable as 
Perjury. But farther, Puniſhment may be in- 
fied upon Bigamiſts, whoſe Marriage is con- 
traced, with a Deſign to pallate Adultery ; 
or whoſe Offences are attended with aggravat- 
ing and odiuus Circumſtances, or include other 
Crimes, as notour Adultery, or Inceſt. 

. 3 He or ſhe is guilty of Bigamy, and pu- 
viſhable as a perjured Perſon, who marries au- 
other Wife or Husband, tho' they be never 
carnally coupled together. Quakers may be 
puviſh<d for Bigamy, tho they take no Oath 
at Marriage: Becauſe Marriage implies a Vow 
of conjugal Fidelity. A Woman, whoſe Huf- 
band is impotent, marrying another before ſhe 
obtains rhe firſt r to be annulled, is 
guilty of Bigamy. But Man or Wife may, af 
ter a lav ful Divorce, marry another, without 
being reckoned a Bigamiſt (); altho' the De- 
cree of Divorce be thereafter reduced. 


Po ICS I 
Of Adultery, Fornication and Bawdey. 


* 


} 


Faith plighred in Matrimony, by vi- 
| .£ $ olating conjugalChaſtiry. ThisCrime 
15 committed not only by a married or e 


(b) Arg. d. Act 15. 


"A DULTERY is, 4 Breach of the 


Chap. 
ed Ma 
Wife; 
of his 
For th 
lation 

and ct 
is no le 
ated te 
volence 
anothe 
before 
zuilty 


ke 


arria 


of eithe 


Chap. 6. Law of Scotland, 121 


ed Man's having carnal Dealing with another's. 
wife; but alſo by a Husband's giving the Uſe 
of his Hoop © a free unmarried Woman ( a ). 


For the Eſſence of this 


Crime conſiſts in a Vio- 


lation of the ſacred mutual Bund of Wedlock, 
and copjugal Fidelity, whereby the Husband 
is no lefs tied to the Wife, than ſhe is appropri- 


ated to him ; .and each 
volence to the other ( 


of them ow due Bene- 
). And he who lies with 


another \Man's Wife after ſhe is married, even 
before her Husband had bedded with her, is 


puilty of Adultery. 
e which is nu 


;olation of a ſuppoſed 
f becauſe of Impotency 


of either of the Parties, or unjuſt, as being con- 
traced within the forbidden Degrees, by hav- 
ing carnal Copulation with ſome other; is 
reckoned Adultery. A fingle Man is guilty of 
Adultery, by lying with a married Man's who- 
riſn Wife, who is a common Proftitute. For 
Marriage is not diſſolved by a Wife's becoming 
2 Whore, till a Sentence of Divorce proceed up- 
on it. Thoſe alfa are reputed Adulterers, -who 
order and incite others to commit Adultery (c ). 

[ 1} Our Law diſtinguiſheth Adultery, 1. 
Into fingle and double Adultery. , 2. Into no- 
tour, and ordinary or ſimple Adultery. 

Single Adultery is, when a Perſon not marri- 
ed has to do with another that is. 398 

Donble Adultery is, the A& of Uncleanneſs 


between two married Perſons. 


(a) Mark x. 11. 1 Cor, vii 
5 1. ff. ad 1, Jul; de Adult, 


1 44 (b) Ibid, vet. 3+ (6) L. 14. | 


No- 
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Notour, or open and manifeſt Adyltery is, 
either, 1. When there are Children, one or 
more, procreate betwixt the Adulterers, tho 
the Parties had never been premoniſhed to 
ceaſe from kaunting together. Or, 2. When 
the Parties keeping Company and bedding to- 
ether, with as little Ceremony as Man and 
Wife, is notoriouſly known, tho' they do not 
dwell together openly, nor are excommunicated. 
Or, 3. When they being ſuſpected of Adultery 
together, and thereupon duly admoniſhed to 
abſtain from converſing with each. other, and 
to ſatisfy the Church by Repentance or Pur- 
gation, are excommunicated, for refuſing to 
give Obedience (d). Notour n 
the Man and the Woman, are puniſhable with 
Death (e). 1 
Ordinary or ſimple Adultery, is every A0 
of ſingle or double Adultery, that falls not 


within the Deſcription aforeſaid of notour A- 


dultery. Which Crime is puniſhed arbitranly, 
by Baniſhment, Whipping, Fining, Impriſon- 
ment, Cc. But double Adultery, whereby two 
marriage Beds are defiled, ſhould be more ſe- 
verely puniſhed than ſingle Adultery by a mar- 
ried Perſon with one in 3 ſingle State. There 
are Inſtances of puniſhing Perſons with Death 
for having frequently committed fimple Adulte- 
ry. And it is high Treaſon to violate and know 


(4) A6 108. Parl. . Jam, VI. A& 1, Sefl, 9. Pall. K; W. (A4 
N 9. Q. M. jun&, A& 105. Parl. . Jam. VI. K 11, Sell: 9, 
Far * K. W. | n 
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carnally the King's Wife, or the Wife of the 
King's eldeſt Son (F); or for ſuch a Wife t 
conſent or yield to that Abuſe, 

[ 2. ] Adultery may be puniſhed, either ci- 
villy, before the Commiſſaries of Edinburgh, in 
order to a Divorce, and the legal Effects there» 
of (g)3 or criminally, in order to capital or 
arbitrary Puniſhment. Notour Adultery, in 
order to the Puniſhment of Death, can be tri- 
ed only before the Court of Juſticiarr. 

{ 3. ] A criminal Libel, for notour Adulte- 
ry, is founded upon the Ads of Parliament a- 
foreſaid. But a Libel, for ordinary Adultery, 
is grounded .on the Laws of God and Nature: 
If both notour and ſimple Adultery be libelled, 
the Purſuer may be allowed to infiſt alterna- 
tively upon either. Bur if notour Adultery on- 
ly be libelled, and ſimple Adultery only prov- 
ed; the Pannel, if he took Inſtruments upon the 
Libel as libelled, oe — For abſolved; and 
brought in not guilty by t . 

* ] In a criminal Trial for Aliievry, more 
nice and exact Proof is required, than in the ci- 
vil Proceſs of Divorce. For it ſufficeth not, 
that one Witneſs ſwear as to one unclean Act at 
one Time, and another Witneſs as to another 
ſuch Act at another Time: But the Witneſſes 
muſt concur in the ſame individual Act. Wo- 
men Witneſſes are received for proving ordina- 
ry Adultery by Copulation ; but not to prove: 
5 | notour 

(. Edv. II. St. 5. Sap. a» (4) Vid, Vol. 4. Pact I, 


* 
4 


dock 2. Chap. 2. Tit. 1. 54 
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notour Adultery by the Parties dwelling toge» 
ther, concerning which other Witneſſes muſt by 
| had. Again, a Decreet of Divorce for Adulte- 
ry, obtained before the Commiſſaries of Ediv- 
burgh, is a ſufficient Evidence of ordinary Adul- 
tery, but not of notour Adultery. Ordinary 
Adultery being a clandeſtine Crime, may be 
proved by ſtrong and violent Preſumptions, as 
the Parties being found lying naked in Bed to- 
gerher, ſolus cum ſola, &c., | 

2. Fornication is, the Act or Crime of Incon- 
tinency between fingle Perſons. Fornicators, 
both the Man and the Woman, are not only to 
undergo Church Cenſure by the Kirk ſeſſion, 
and to ſtand before the Congregation on the 
Stool of Repentance: But alſo to be fined by 
the Juſtices ot Peace according to their Quality, 
viz, a Nobleman in 400 Pounds, a Gentleman 
or Burgeſs in 100 Pounds, and every other 
Perſon of inferior Quality in 10 Pounds, 
Which Penalties: are doubled foties quoties, ac- 
cording to Relapſes, and Degrees of the Of- 
fence, and Quality of the Offenders ; and to be 
applied thus, one Half to pious Uſes in the Fa- 
riſh where the Offenders live, or the Offence is 
committed; and the other Moiery- goes firſt to 
the Informer and Proſecutor, and the Perſons 
employed for bringing the Offenders to Juſtice; 
and the Remainder to pious Uſes (+ ). But 
common Whores, when apprehended, _ 


(4) AR 38, rail. 1. Sel. 1. Ch, u. 
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dinarily ſubjected to the Diſcipline of the Cor- 
rection- houſ. 14 . 41 12 

3. Bawdry (whereby Adultery and Forni- 
cation is promoted) is the uſing an unlawful 
Trade of proſtituting Women for Gain, to ſa- 
tisfy the Luſts of wicked Men, either private 
ly, or publickly, in Stews or Bawdy-houſes, 
where Women, of profeſſed Incontinency, pro= 
ſer their Bodies to all Comers. One guilty of 
this Crime, is termed a Pimp, or Pander, and 
is puniſhable by Fine and Impriſonment, and 
infamous Correction, as to the Court in Diſ- 
cretion ſhall ſeem proper. 1515 8 


CHAP. VII. 
O a Rape. 


I, RAPE or Raviſhing is, the carnal 
Knowledge of the Body of a Wo- 

man or Man by Force, and againſt 

the Perſon's Will. For by our Law a Woman 
may commit a Rape upon a Man, as well as a 
Man may upon a Woman (a). It is a Rape, 
whether the Perſon was abuſed upon the Spot, 
where firſt attacked by the Raviſher, or carri- 
ed from one Place to another for ſatistying his 
Luſt. But there is no Rape without carnal 
Commerce. For violent lying with a Woman, 
is more conſidered, than the Circumſtance of 


(% Reg, Maj. Lib, 4 Caps 8, N. 1 & 5. 
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— x -— ee 


% — 


carrying her away, which is only noticed by 
the by, as a Circumſtance to clear her being 
forced; and that may be diſcovered otherwiſe, 
by her crying out, ſtruggling and reſiſting. 

2. This Crime. is puniſhable by Death and 
Confifcation of Moveables (5). The ſubſe- 
quent Conſent of a raviſhed Woman, or her 


Declaration, that ſhe went away of her own 


free Will, doth exempt from capital Puniſhment, 
not only thofe who were Art and Part of the 
Rape (c); but alſo the principal Offender : 


'Tho' it be proved, that the Fact was at firſt vi- 


olently done againſt the Woman's Will. But 
ſuch a ſubſequent Conſent of the injured Wo- 
man, doth not free the Offend ers from an ar- 
bitrary Puniſhment, by Impriſonment, Confiſ- 
cation of their Goods, or Ring as che King 

ſhall think fit (4). Ts 
3. Our old Law allowed not a Woman to be 
heard for a Rape committed againſt her, unleſs 
ſhe complained of it recently (e). But now 
criminal Letters are raiſed for this, as for other 
Crimes. The King's Advocate and neareſt of 
Kin of a'raviſhed Woman, may purfue for the 
Rape either joyntly, or feparately, the one with- 
out the Concourſe of the other, even in order 
to capital Puniſhment (7): And may inſiſt 
for an arbitrary Puniſhment of the Rape, al- 
tho' the Woman injured: declare that ſhe was 
25 | en age .c5m 


(6 ) Arg. Reg. Maj. Lib. 4. Cap, 8. N. 7. & AR 4. Parl, 21, 


Tam. VI. (c) d. Act 4. (4 ) Ibid. (e) Reg. Maj. Lib, 4. Cap 1e 
(f) d, AR + Tarl, 21. Jam. VI. ob « 
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not raviſhed, or paſs from the Injury done to 
ber. But if the next of Kin do not inſiſt, re- 
moter Relations to the Perſon raviſhed cannot 
ern; | | 


AF. VIII. 
F Mayhem, or Mutilation and Diſmem- 


bration. - 


+ UTILATIONis, the unlaw- 
| ful hurting by Violence any Mem- 
ber of one's Body, ſo as it ceaſeth 
to be uſeful, or becomes incapable to perform 
its proper Function, without Separation from 
the Body. 4 N 5 | * | 
2. Diſmembration is, the tinlawful Ampu- 
tarion or cutting off by Violence any Member 
of one's Body, whereby it ceaſeth to be any 
longer a Part of the Body, from which it is ſe- 
paratede. „ | 
3. Both theſe Crimes go by the common Name 
of Mayhem, or Machom? from Mebaigne, or from 
Mancus ) anſwering to the old Scottiſh Word 
Manzje, For underſtanding whereof it is ne- 
ceſſary to explain what is meant by a Member 
of the Body. A Member in a proper and ſtrict 
Senſe is, a Part of the Body having its proper 
and diſtin& Operation and Office, which can 
be performed by no other Part. Some are called: 
principal Members, which work by themſelves, 
as the Eye, Tongue, Noſe, Ear, Arm, Leg, 


— 
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Hand. Foot, Finger, Toe, a Man's Tard, ot 
Woman's Pap. Some are called only ſubſervi- 
ent Members, as the Lips, Chin, Beard. It is 
controverted whether the Teeth be principal, 
or only ſubſervient Members. Extinguiſhi 


diſtin | 


the Sight of one's Eye by a Stroke on the Head, 4 
which Eg a Defluxion on the Eye while the, Wbration 
Subſtance of it remains, is Mutilation : But ii confiſca 
thereby the Sight is only impaired, the Dim- the Part 
ming of the Eye is conſidered only as an aggra- ned acc 
vating Efte& of the Stroke. The Tongue is Wllthe Mer 
mutilated or maimed. by cutting off a Part of beſt kno 


it, Wheteby it is difabled to ſpeak, ſo as to be 
underſtood. Any Act wheteby the Ear is de- 
prived of the Faculty of Hearing, is Mutilation; 
but it cannot be diſmembred ; tho the cutting 
off the whole Lap of the Ear of external Griftle 
about it, called the Lug, might be reckoned 4 
Diſmembration. Mutilation is incurred, by 5. Mi 
diſabling and rendring uſeleſs, and Diſmembra- ay ate 
tion by cutting off, or by breaking and hurt: hat it m 
ing ſo as it was neceſfary to cut off, an Am, Diſabi 
Hand, Leg, Foot, or a Finger, or Toe. Muti, iament 
lation is incurred by diſlocating the vertebr f pon w 
the Back. Cutting eff a Man's Yard, or geld- itment 
ing him, and the cutting off a Woman's Pap or hen it 
Dug whereby ſhe gives Suck, are hainous . ar. W 
memibrations. The cutting off a Member of re or ot 
the Body adhering to it, tho withered and ue or ot 
dead, is reckoned a Diſmembration. But the rial ca 
cutting off any Member of a dead Man's Body be laſt 

in order to diſgrace it, is not a Crime 5 this Vol. II. 

ature. 
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Nature. Nor yet is the hurting or cutting off 
the Lips, or Chin, or Beard, eſteemed to be 
Mutilation or Diimembration. Becauſe theſe 
are not principal, but only ſubſervient Mem- 
bers and Ornaments of the Body, having no 
diſtinct Operation. 3 

4. The Crimes of Mutilation and Diſmem- 
bration are both puniſhed arbitrarily, or by 
Confiſcation of Moveables, and Aſſithment to 
the Party injured, Which ought to be height 
ned according to the Dignity and Uſefulneſs of 
the Member diſabled or lopped off, which is 
beſt knowti by the Employment and Circum- 
ances of the Party injure 
jury to diſable or ſtrike off the Hand of an idle 
an, having no Occupation, nor Wife or Chil- 
ten, than of an excellent Artificer, as a Painter 


andy-work. . 
5. Mutilation cannot be tried till Year and 
Day after Commiſſion of the Crime be expired, 
hat it may appear whether there be a perpetu- 
| Diſability of the Member hurt; tho' an In- 
lid ment for it may be raiſed within that Time. 
Upon which Account it 1s adviſeable in an In- 
lictment of Mutilation, to libel the preciſe Day, 
hen it was committed, or. declare it at the 
ar. When the Fact is ſet forth as done upon 


of e or other of the Days of ſuch a Month, or 
and ve or other of the Months of ſuch a Year, the 
t the ral cannot proceed, till Year and Day after 
Body te laſt Day of that Year. But à Trial for 
this ol. II. | I Diſ- 
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; it being a leſs In- 


vho maintains a numerous Family with his 
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Diſmembration may proceed without waiting 
for the Courſe of Year and Day after the Crime: 
Becauſe no Recovery is expected. 
6. Whateyer Defence is good againſt Homi- 
cide, is ſuſtained, mutatis mutandis, as a Defenc: 
againſt Mutilation, or Diſmembration. It is 
elevant to aſſoilzie from Mutilation, that the 
erſon hurt is perfectly recovered as formerly 
Bur in that Caſe the Indictee will be decerned 
to pay a Sum for the Expence of the Cure. I 
a wounded Member be thereafter neceſſarily 
cuc oft as incurable, he who gave the Wound, 
may be tried for Diſmembration. That a Mem- 
ber is mutilated or rendred uſeleſs, may be pro- 
ved by the Oath of the Party injured, tho' that 
may be redargued by Witneſſes who ſaw him 
uſe that Member as freely as before. Diſmem- 
bration will appear to the Judges by ocular lu- 
ſpection. And the Guilt of theſe Crimes has 
been faſtned upon Perſons by Preſumptions. 
Having thus explained the Crimes commit- 
ted againſt the Body of Man; thoſe touching 
his Fame or Honour fall next to be conſidered. 


C HAP. IX. 


Of Crimes and Offences committed againſ 
one's Fame or Honour, called Injuries 


1. LL Crimes are Injuries in an extenſise 
Senſe : But the Offence ſpecially cal” 
led an Injury, is a malicious expoſing ones Re 
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putation or Character in the World to Contempt 
and Shame. | = 7 | Jake 
2. Fools or mad Folk or Children are not ca- 
fable of doing an Injury in the Eye of the Law 
(a): - Becauſe ſuch Perſons are underſtood to 
have no evil Deſign; and Injuries are reckoned 
according to the Qfftender's Deſign. But an In- 
jury may be done to thoſe inſenſible of it, as to 
Infants, Fools, or furious Perſons (60. One is 
underſtood to ſuffer an Injury, by what is done 
to thoſe under his Power or Affection, as to bis 
Wife, Children or Servants (c); tho the Of- 
ſender knew not or miſtook the Husband, Fa- 
ther or Maſter (d). It is alſo reckoned inju- 
rious to a Man, what is done againſt the Memo- 
ry of one whom he repreſents as Heir, or near- 
eſt of Kin (e). Volenti nan fit injuria (): Where 
he who ſuffers the Wrong had Power to over- 
look and paſs from it. Nor is it underſtood to 
be an jury, what is done to one who did not 
at the Time reſent it, or ſhew any Diſſatisfacti- 
on at it, but did put up the Wrong, and 
paſs it by without ſeeming to know it, or take 
Notice of it (g). But his paſſing from an In- 
jury, or taking it in good Part, is not to be 
drawn from his mere Silence, if he do not diſ- 
cover his Uaconcernedneſs about it, by ſome 
overt Acts of Jollity, or Satisfaction with the 
* e 
(4) L. 3. 5 1. ff. de injur. (6) d. I. 3. gt & 2. ff eod. (e) d. 
l. 3. 51 & ult. I. 15, 6 34. & ſeq q. 1. 17. F 10 & ſeqq. ff. eod. (4) 
4 . 1. S pem I. 18.64 & $ pen. & ult. ff. cod. () L. u. C4 & 


6, ff. de in jur. I. 10. fl. de ſepulch. viol () L. 1. 5 5. in fin. ff. 
de injuc, (gs) Ls 11. 1. ff. cod, junct. I. 75, ft. de R. J. 
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perſon who offered the Injury. Becauſe one in- 
jured may be ſo circumſtanced, as that he dare 


not preſently whiſper his Reſentment; for feat 


of more Wrong: Or may be ſunk with the Preſs 
ſure of the Injury, that he cannot ſpeak his 
Mind; ſeeing loquuntur leves cure, ingentes ftapent, 
There can be no Injury, fine animo injuriandi. 80 
that what is ſaid or done by one to another in 
Jeſt or Sport, is not conſtrued an Injury (5) 
Nor yet is it an Injury what is ſaid or done in 
Self- defence, by him who was firſt attacked or 
juſtly provoked by another (i); provided the 
Retorſion or Retaliation be neceſſary, and cor 
reſpond to the Injury, and be preſently made, 
that it may not ſavour of Revenge. A Liti- 
gant is not thought injurious, for objecting a- 
gainſt the Reputation of a Witneſs produced a- 

ainſt him, in order to ſet him, or diſcredit his 
Teſtimony ; if he has any probable Ground for 
the Exception or Challenge. The exhibing di- 
vers Articles of Abuſes or Miſdemeanours to 
the Juſtices of Peace againſt a Perſon, to the In- 
tent he may be bound to the good Behaviour; 
or the making Complaint of him in a legal Way, 
in a competent Court, is no Ground for an A- 
&ion of Injury. But if a Proſecution appear to 
be intirely malicious and groundleſs, and com- 
menced only to expoſe the Defendant's Chara- 
&er ; ſuch a Mockery of publick Juſtice doth 
eee K 


60 1. 3. 8 3.1, 18. $ 23. ff de iujut. Ci). Arg. 1.3. ff. de juſ. 
& jure. I. 14 $ 6, fl, de boa, libert, I. 26. ff. de ptocut, J. 458 
4+ F. ad 1. Aquil, ; | | : | 4 
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rather aggravate the Offence, than make it 


ceaſe to be one, If a Miniſter preaching, or a 
Lawyer pleading, doth innocently and pertinent- 
ly peak Words, whereby one is charged with 
a Crime; or a Phyſician, miſtaking his Patient s 


Diſeaſe, ſay, He has the French, Pox; or if a Pa- 
rent, or. Maſter, or Teacher, uſe moderate Cha- 


ſiſement toward his Child, or Servant, or Scho- 
lar; ſuch Words or iſement are not eſteem- 
ed to be injurious. But an Injury may be com- 


mitted even in the Execution of a lawful Of- - 


fice, by tranſgreſſing the Limits of it: As 
when Magiſtrates or Judges uſe outragious and 
ſpiteful Reproaches, toward Litigants or Plea- 


ders, not for maintaining Authority. and good 


Order, but to bring them under Contempt and 
| ; or When Maſters, or Inſtructers of 


Youth, do, without Cauſe, or exceſſively, cha- 
ſtiſe their Scholars, not in order to.reform-them, 
but roſatijsfy their own vindictive Humour (K). 
That only is reckoned an Injury, which is done 


# 


in the Preſence or Hearing of ſome Body who 
may report ix; to the Prejudice of the Ferſon 


- 


maltreated. or affronted. 


3-A8ziqn of Injury.or lighter Olfengcs, which 
concern only the. Fetſon injured, and for hai- 


nous Offences, as to his private Reparation, 


(1), or-ragitely. (m), by ſubſequent Ads of 
40 L, 13. 6 E. L 32, 1:43. E de * Arg. 1.159 alt. 1. 6. 
k 9. * 640 TL. 17. 5 6. in fin. ff de ;ojute 
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Familiarity and Friendſbip; : as When the In- In- 
jured freely eats or drinks, or familiarly con- 
verſes with the Injurer, or falutes or embraces 
him kindly. But the vindiffa publica of grie- 
vous or hainous Offences, may, not wirhſtand- 
ing ſuch after Familiarity, be proſecuted. 

4+ Injuries may be divided into ordinary and 
extraordinary Injuries, bor which are either 
verbal, or real, or written. | | 


| TFT. * * 
f ordinary irie. n 


Vethal © ordinary jury: I R oach 
Words, ' thrown meg 


directiy, or obliquely. ' Reproach is thrown 
upon a Man directly, by callin e e 
or perjured or a Mutderer” er Norge 

ſlandering Him ! in his Office; or Paz of Pia The 
or in he Profeſſion or Trade, whereby he 
gets his Living: As hem a Judge i Tad to 
be corrupred, or a Merchant Bänrüpt, or 
an Advocate a Cheat.” Such Reproach i 
thrown upon a Man ogy "whe —— 
to another, Did you reffor 9 . yoir' K 2 
ſuch a Man? which is a _chargit with 
Theft; or when one lookin in an ber's Face, 
ſays, I am not a Murdever,: as ſome Buy n; or 
ironically ſays, Lom are ak / neſ Man, or, you art 
a. chaſt Waman; where the Injury.is inferred 
from the Speaker's preſumed Meaning, 7 


. . 
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braid the other with the Want of theſe Virtues; 
2. For clearing what Expreffions will bear 
an Action of Slander, it is to be obſerved, that 
the Words muſt be plain and ſenfible, and not 
ſtrained by Argument or Conftra&ion to fup- 
port it. Words are taken in that Senfe, which 
they have in the Apprehenſion of wiſe Men, 
or the People of the Place where they were ut- 
tered, Whether Words were ſpoken with a 
Deſign to flander, or not, is to be gathered 
from Circumſtances. /. g. Words that can al- 
low of no good Meaning, as when one is called 
a Thief, or a Whore, are preſumed to have been 
ſpoken with an injurious Intention. Words 
that admit of a double Entendre, are to be ta- 
ken in the milder Senfe (a), and the Speaker 
allowed to purge himſelf, by declaring; his In- 
tention (5). Bur if ſach ambiguous Words do, 
in their proper and common Accepration, import 
Mpeg they will be fo underſtood, unleſs 
the Speaker prove, that he uſed them in the 
more innocent Senſe, In which Cafe, a nice 
Proof of his innocent Meaning is not required, 
but Preſumptions, with his own Oath of Pur- 
gation, ſuffice to bring him off, It doth not 
ſerve to excufe a verbal Injury, that the Words 
were uttered with a Preface of Refpe&. As if 
one ſhould call another a Thief or Robber, ſav- 
ing his Honour, or proteſting at the ſame Time, 
that he had no Deſign to injure him: Becaufe 
. 


(%) Arg, 1, 51, ff. pro ſocio. (b) Leg. 5 8, fl. de inſuf. 


- 


136 Part I. Inſtitutes of the Book IV. 
ſuch an jronical inconſiſtent Proteſtation, doth 
rather increaſe, than alleviate the Reproach, 

3. The Queſtion whether veritas convicii ex- 
cuſat injuriantem ? may be reſolved thus. If one 
is reproached with a Thing which publick Ju- 
ſtice hath ro do with, as a Crime that ought to 
be puniſhed ; the Upbraider cannot ſuffer for 
what he is preſumed to have done out of a good 
Intention (c, whether it was before a Judge 


* 


or not. But it matters not for the Vindication 
of a Reproacher, that what he charged one with 
is true, if done out of plain Malice to ſlander 
or injure, without any imaginary Regard to 
publick Juſtice, that hath no Concern in the 
Diſcovery : As where one is upbraided with 
ſome Defea in his Perſon, or with a Crime for 
which he hath ſuftered the Pain of Law, or ob- 
tained the King's Pardon. 1 
4. A real Injury is a Fact without Words, 
done by one with Intention to diſgrace another: 
As by painting him in Fools Colours, or with 
Aſſes Ears; by fixing a Gallows, Pillory, Horns, 
or any other ſhameful Sign at his Door; by uſ- 
ing ſome Indignity to his Perſon, as the giving 
him Medicaments to affront him, ſpitting in his 
Face, ſtriking him with a Cane, or lifting up a 
Cane to ſtrike him; by hindring him to uſe 
what is his own, as the removing his Seat in 
the Church, wearing his Coat of Arms ; or b 
following an honeſt Woman to make her 1 * 


(0) L. 18, Pr. ff. de injur. J. 3, C. de offic. reQoris province, 
4 4 * 5 BM * 3 5 * os . ' ; RA. 
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ged of Harlotry, or the attempting her Cha- 
iy, OED We ar SE Bai 
5. A written Injury, (called a Paſquil or 
Paſquin, or defamatory Libel) is a Print, or 
Writing, or Inſcription compoſed and publiſhed 
to expoſe a Perſon to publick Hatred, Contempt 
of Ridicule. He who contrives, or cauſeth to 
citrive, or doth publiſh a Libel, is heid to be 
2 Libeller: For where one dictates, another 
writes, and a Third approves of what is writ, 
all of theſe are guilry of it. If one who hath 
eicher read a Libel, or heard it read by ano- 
ther, do afterwards maliciouſly read or repeat 
any Part of it in the Preſence of others, .or lend 
or ſhew it to another, he is guilty of an unlaw- 
ful Publication of it. The ordering a Printer 
to print a ſcandalous Pamphlet, is ſufficient” 
Publication thereof; albeit it was given in to 
the Printer with this Proviſion, that he ſhould 
not vend or expoſe it to Sale, without a Licence 
from the chief Magiſtrate of the Place. Be- 
cauſe no Man either prints, or cauſes to print, 
but what he deſigns to publiſh: And if the 
Fact were excuſable on ſuch a Pretence, every 
Perſon meddling that Way would always give 
a verbal or ſeeming Caution. But he who 
barely reads a Libelin the Prefence of another, 
without knowing it before to. be a Libel, or 
Who hearing a Libel read by another, laughs at 
it, or who only ſays, that ſuch a Libel is made 
ypon ſuch a Perſon, or who only hath a Libel 
in his Cuſtody, ought not in reſpect of any 77 
Babs t 8 
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Act to be adjudged the Publiſher of it. Com- 
pariſon of Hands is no good Evidence, that one 
wrote a Libel. | 4 

6. Ordinary verbal Injuries done to private 
Perſons, are puniſhed by the Commiſſaries, who 
inflict pecuniary Mul&s upon the Offenders, 
and make them do Pennance at Church-door,, 
or cauſe them ſubmit to a Palinodia, or Rec) 
tation in the Place where the Offence was com- 
mitted, and beg Pardon of the Perſons injured, 
In a Libel for Words, as for calling one a Cheat, 
it is ſufficient. to mention that the Offender ſaid 
ſo, or Words directly to that Purpoſe : But the 
Witneſſes, when examined, muſt {ſwear to the 
ipſiſſima verha, or the preciſe Words uttered, that 
the Court may conſider, whether theſe import 
the Injury libelled or not. r 

7. Both real Injuries, and thaſe done by 

Writing, are puniſhable arbitrarily by the Count 
of Juſticiary. 3 Sinus 


TIT... 
Of extraordinary Iyjuries. 


Xtraordinary Injuries are thoſe conſidered 

by the Law as ſuch. 1. With reſped to 

the Place where they are committed. 2. In re- 
gard of the Perſons offended. | 


SECT. 


- 
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SE C T. . 


of extravrdinary Injuries, with reſpett to the Place 
where they are committed, 


SUCH an extraordinary Injury is Hame- 
ſacken, which is a violent entring into a another 


Man's Houſe without Licence, or contrary to 


the King's Peace, and the feeking and aſſault- 
ing him there (a). This Crime, ( ſo called 
from the Datch atm, a Houſe, and Souchen 
to ſeek or purſue ) is puniſhed, as the raviſhing 
of Women (3), with Death and Confiſcation 
of Moveables. Becauſe a Man at Home in 
his own Houſe, which is his Sanctuary, doth 
leaſt expe&, and is lefs guarded againſt Vio- 
lence : And by Injuries done to him there, not 
only the publick Peace, but even the Laws of 
Hoſpitality are offended ; and it is preſumed, 
that no Perſon would enter another's Houſe ta 
do him an ill Tarn, without being poſſeſſed 
ny extraordinary Malice and Prejudice againſt 
Im. 

2. To infer Hamefucken, ſeveral Circum- 
ſtances muſt concur, as, 1. A Man muſt enter 
violently another s Houſe, upon an 24” cap 
For if he come in upon Invitation, or if he, be- 
ing occaſionally there without any evil Deſign, 
do, upon ſome emergent Difference, mou Ns 

e er 


(a) Skene de vetb. ſignif. voce Hameſucken. Annot, ad Reg. 
Maj, Lib. 4. Gap. 9. N. 1. (6) Reg. Maj. Lib. 4. Cap. 9. N. 3. 


- 
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Maſter of the Houſe, this is not reckoned Hame- 
fucken. 2. The Wrong muſt be done to a per- 
ſon in his own Houſe where he dwells, lies and 
riſes Night and Day (c); whether the Houſo 
be hired, or his own Property (d), or done 
within the Precin& or Confines of his Houſe, as 
in the Porch or Court, or Garden, or Office- 
bouſes belonging to it, or in his Shop adjoyned 
to his Houſe as a Part of it, The beating an 
Innkeeper within his own Dwelling-houſe, 
tho' it was a publick Inn or Tavern, by 
Perſons who came not to lodge there as Tra- 
vellers, but were his next Door Neighbours, 
was ſuſtained to infer the Crime of Hameſuc- 
ken. The beating a Skipper in his own Ship is 
alſo Hameſucken ;- becauſe that is the ordinary 
Place of his Reſidence. Nay, the calling a Man 
out of his own Houſe, and beating him imme- 
diately at the Door of it, without any Provoca- 
tion there given by him, is relevant to infer the 
Pain of Hameſucken, Burt it is not Hameſuc- 
ken to beat a Man in a Place not incloſed, or 
not adjoyning to his Dwelling-houſe, as to beat 
him in his Shop, or in his Play-houſe, that is 
ſeparated and at ſome Diſtance from his Dwel- 
ling-houſe ; or to beat him in one of his ſeveral 
Houſes where he reſides not. ** 
3. Hameſucken may be purſued either as a 
diſtin& Crime, in order to capital Puniſhment, 
or purſued only as an Aggravation of another 
Crime, in order to an arbitrary Puniſhment. 
| | Hame- 
(% Reg. Maj, Lib, 4, Cap 9. N. 1. (4) Skene, ibid, 
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Hameſucken, as a ſeparate Crime, muſt be tri- 
ed before the Lords of Juſticiary: And the 
Trial thereof is not now ſtinted to ſo ſhort a 
Time, as it was formerly (e). Hameſucken 
may be proved by the Purſuer's Servants, or 
other Witnefles, who might be excepted a- 
gainſt in other Trials; it being hardly poſſible 
to prove ſuch a Crime by others than thoſe in 
the Family where it was committed. When 
Hameſucken is purſued only as an Aggravation 
of another Crime, it is libelled, that ſuch a 
Thing was done by Way of Hameſucken. In 
which Caſe the Puniſhment thereof is arbitra- 
ry. 

4. There are other extraordinary Injuries 


raiſing a Fray in the Church or Church- yard 
the Time of divine Service; the Violation of 
the Tombs or Sepulchres of the Dead; ſtrik- 
ing or hurting any Perſon in the ſuſtice- court 
or Outer-houſe of the Seſſion while the Lords 
are ſitting, or before any inferior Judge fitting 
in Judgment, &c, which are explained in the 
proper Places. 1 F5s 7 15 


eee e. 


! 


offended. 


THESE are Injuries done to the King, or 
to his privy Counſellors, Judges, 1 


0) Reg, Mejeſt. Lib, 4+ Cap. 9+ N. 3. 


with reſpe& to the Place where done, as the 


Of extraordinary Injuries with reſpecẽ to the Perſons | 
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Officers; or ro Parents, Miniſters of the Gof- 
pel, and Peers, or great Men. by 
1. The moſt noted Injuries done to the King, 
arcLeaſing-making,and the impugning his Ma- 
jeſty's Title to the Crown; or aſſerting anc 
ther 's Right to it (2). | 
2. To aſſault or wound any privy Counſellor 
in the Execution of his Office, is Felony, with- 
out Benefit of Clergy (50. The Occafion of 
which Law was this. Authouy de Guiſcard (com- 
monly called Marquis de Guiſcard ) a French Pa- 
piſt reſid ing in England, being in Cultody, and 
under Examination for High Treaſon, 8 March 
1710. before a Committee of the privy Coun- 
cil, perceiving his Treaſon to be fully deted- 
ed, be, in order to prevent the Pain and Inſa- 
my of his approaching Puniſhment, and to re- 
yenge the Diſcovery of the ſaid Offence, did, 
with a Penknife, ſtab the Right Honourable 
Robert Harley Eſquire, then Chancellor of the 
Exchequer, and one of the privy Council, aſſ- 
King in the Committee. The invading or pur- 
ſuing any of the King's privy Council, Seſſion, 
or Officers for doing his Majeſty's Service, is 
puniſhable with Death (c). And if one of the 
King's Officers be invaded, while he is actual- 
ly doing Service to his Majeſty, it is preſumed 
that he was attacked upon that Account. 
even Where a privy Counſellor, not actually in 
the Exerciſe of the King's Service, is invaded; 
| a ä 1 
9 A. Cape 160 


7. J Vid. ſupra, Book 111, Chap, 2 K 3. (6) 
(©) AR 4. Pail, 16. Jams VI. me 
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ir may be inferred from Preſumptions, that he 
was aſſaulted, becauſe of Service done to his 
Majeſty ; unleſs the Aſſailant inſtruct a private 
Quarrel or Grudge, or ſome other Reaſon why 
he did ſo. oth | 

3. Tho verbal Injuries done'to private Per- 
ſons belong to the Cognizance of the Commiſ- 
faries : Yet ſuch verbal Injuries done to Magi- 
ſtrates or Judges, are tried in the Court of Ju- 
ſticiary; and the Offenders ſubjected to an ar- 
bitrary Puniſhment, _- EOS | 

4. The Curſing or beating of Parents by 
their Children above the Age of 16 Years, not 
being diſtracted, is puniſhable with Death: 
And Children under that Age, bur paſt Popil- 
larity, offending in ſuch Manner, are put to an 
arbitrary Puniſhment (4). The undutiful Be- 
haviour of Children towards their Parents be- 
ing a very great Provocation to God our com- 
mon Father. For thoſe are perfe&ly loſt to all 
Virtue, and abandoned to all Wickedneſs, that 
have broke thro' the Bond of filial Reverence 
and Duty to ſuch a Degree, as in Word or A- 
ction to abuſe their own Parents. And many 
Offenders have, at their ignominious End, ow- 
ned, that the wicked Courſes that brought 
them to it, began in a Contempt of their Pa- 
rents Authority. _ 

5. Aſſaulting the Lives of Miniſters, or rob- 
bing their Houſes, or actually attempting the 
lame, is puniſhable with Death, and W 

| e 


(4) Act 20. Parl. 1. Seſſ. 1. Ch. II. Ne | n 
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of Moveables. Farther, a Reward of 5oo Merks 
is appointed to the Diſcoverer and the Seizer, 
or 200 Merks to the Diſcoverer, and 300 Merks 
to the Apprehender of the Criminal, to be paid 
out of the King's Treaſury ; and Slaughter 
committed by any Perſon. in endeavouring to 
apprehend the Offender, is indemnified (e). 
The invading or putting violent Hands in any 


Miniſter of the Goſpel (J), or cauſing' Violence | 
to be offered for any Cauſe whatſoever to one 


having lawful Warrant to preach and admini- 
ſter the Sacraments (g); is puniſhed with the 
Loſs of Moveables, whereof Half goes to the 
King, and Half to the Party offended. Ones 
beating a Miniſter, after he was told, or knew 
that he was a Miniſter, is relevant to infer the 
Pains of Law, without diving into the Reaſons 
of the Offence. Concerning the Rabbling of 
Miniſters, vide ſupra. (h). If Injury be done to 
a Miniſter in his Perſon or Goods within his 


' Pariſh, the Heritors, Liferenters, and others 


having real Intereſt in the Pariſh, are liable to 


repair his Damage, if they cannot apprehend 


the Malefactors (7). Injuries done to Miniſters 
may be proſecuted at the Suit of the King's Ad- 


vocate, Procurator for the Church, or of any 


other Perſon (x); without Concurrence of the 
Miniſter injured, who cannot diſcharge or pals 
from the Injury. Becauſe the Chriſtian forgir- 


| Ce) Act 4. Parl. 2. Seff, 2, Ch. II. (f) Act 27, Park 11. 
Jam, VI (g) AR 7. Patl, 1. Ch. 1. (% Book III. Chap. 5+ 
Tit. 1. N 2, Chap. 8, Tit, 2. $ 2, N. 1. (4) AR 5. karl. 3+ 
Seil. 1. Ch. II. (XK) d. AR 27. t 
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ing Spirit of right apoſtolical Miniſters might 
be too eaſily induced to forgive Inſults made a- 
gainſt them, upon ſlender, or perhaps mock As- 
knowledgments. 255 

6 The Grandees of England having in old 
Time been in uſe to divide themſelves into Par- 
ties, and every one to draw the Commoners 
that depended on him to eſpouſe his Intereſt a- 

aint all Oppoſers; and theſe Factions bein 
— up by falſe and ſcandalous Surmiſes an 
Reports of -one another, induftrioufly deviſed 
and diſſeminated by their reſpective Followers 
and Adherents : Such as thought themſelves 
injured that Way, frequently took Revenge at 
their own Hands, by reaſon whereof the whole 
Kingdom was often in a Flame, and the Govern- 
ment in Danger of being ſubverted. To oblige the 
Nobility and great Men to forbear the outragi- 
ous Practice of carving out Reparation of their 
Injuries by their Swords ; the Parliament pro- 
vided a legal and better Remedy againſt the ut- 
tering and venting falſe and ſcandalous Stories, 
that might oreate Diſſention betwixt the King 
and his People, or the great Men, viz. None 
ate to report any falſe or ſtanderous News or 
Tales, whereby Diſcord may ariſe betwixt 
the King and his People, or the great Men of 
the Realm, on pain of Tmpriſonment, till he 
produce his Author of the Tale (J): Nor to 
deviſe or tell any falſe News or Lies of Pre- 
Vol. I. K lates, 


(!) 3 Edw, I. Cap. 34+ 
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lates, or Lords, or of the Chancellor, Clerk of 
the. privy Seal, Steward of the, King's Houſe, 
Juſtices of either Bench, or other great Off. 
cers of the Realm, whereby any Diſcord ot 
Scandal to their Perſons may ariſe, on pain a- 
foreſaid (m). And if one, who hath told ſuch 
falſe News or Lies, is impriſoned, and cannot 
produce the Author, he may be puniſhed by 
the King's Council (). Which Offence is cal- 
led Scandalum Magnatum ; and incurred, not on- 
ly by ſlandering of any of the Nobility of E 
land, or Peers of Great Britain, created fince the 
Union, or any of the Sixteen ele& Scottiſh Peers; 
but alſo by ſlandering any who were Peers of 
Scotland before the Union, or the Suceeſſors to 
their Honours and Dignities. By falſe News 
and Lies, only extrajudicial Stories and Slan- 
ders are underſtood. For any Man may bring 
and proſecute an Action againſt a Peer, with 
out incurring this Offence of Scandalum Magur 
tum, tho' the Charge be falſe. Seeing no Per- 
ſon ſhould be deterred from taking Remedy in 
the due Courſe of Law. Any ſuch high Per- 
ſonage defamed as aforeſaid by Speech or Writ- 
ing, may bring an Action of Scandalum Ma 

tum upon the Statute of 2 R. II. The king 
being concerned in the Credit of great Men, 
who act by his Authority, The Offender 13 
committed to Priſon by virtue of the 3 Edu. J. 
upon the King's Account. And upon the Sta- 
tute of 2 R. II. the Plaintiff recovers * 


cn a2 R. ll, Cap. 3. (n) Iz R. II. Cap, 11. 
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for the Injury: And great Fines uſe to be im- 
poſed upon the Offenders. 'Words are, in theſe 
Caſes, . taken in the worſt Senſe, to preſerve the 
Honour of great Perſons. 


| C H A P. . 

Of Crimes and Offences committed agai nft 

one's Zftate, or his Goods and Poſſeſ- 
ſion g. Ss 
FRRIMES whereby a Man is injured in 
his Goods or Eſtate, may be divided 
PD into ſuch as are committed by Fraud 
or Deceit, and forcible Crimes. 
Some Crimes committed by Fraud have par- 
ticular Names, as Theft, Fire- raiſing, Falſhood, 
fraudulent Bankrupcy, the ſpoiling or deſtroy- 
ing Planting and Policy, and violating the Pri- 
vileges of Foreſts ; others go under the gene- 
tal Name of Stellionate. py DS 
Fotcible Crimes againſt a Man and his 
Goods, are Robbery, Oppreſſion and Extortion. 


SIT, 1; 

Of Tag. Ea 

t Pick is a deceitful raking away or uſing 
for Lucre s ſake, any moveable Thing 
belonging to another without his Conſent, No 


Man can propetly ſteal what belongs to himſelf; 
— WY 2 nor 
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nor is guilty of Theft by taking away that 
which is another Man's, if he have probable 
Reaſons to think it his own; or took it with. 
the Owner's Conſent, whether expreſs, or ta- 
cite, preſumed from his own good Reputation, 
and the Owner's Relation and Friendſhip to 
him. A Perſon cannot be charged with Theft, 
for taking Meat from another, to ſupply his cra- 
ving Neceſſity, When he had no other Way to 
fupply it: For that Neceſſity has no Lay, 
Which is agreeable to the Law of God (a) 
In ſuch a Caſe no Man can be accuſed of Theft 
for as much Meat as he can carry on his Back 
(6b) ; which is termed the Law of Burdinſeck, or 
Thur-pana ſeca, from Pana in the Gaſcoign Lau- 
guage lignifying a Thief, or to ſteal, and (era, 
a Sack. But if ſuch his Neceſſity be owing td 
his Unthriftineſs, it is far from being any Ex 
cuſe. Our Law makes not a Borrower or H- 
rer of a Thing guilty of Theft, by applying i 
to another, or farther Uſe, than that to Which 
it was lent (c); if he had no ſiniſter Delign 
fo to miſapply it at the Time of the hiring ot 
borrowing. But if a Man borrow a Thing for 
a certain Uſe, with a Deſign to apply it at the 


Time to ſome other Uſe, as when one borrow* 


ing Things upon ſome ptzufible Pretence, de- 
ſigus to break, and run his Country with them; 
the Is guilty of Thefr. Becauſe in ſuch a Cuſt, 
the Lender is ab much wrong d by Deceit, 5 


wad Prov, vi. 30. '7t6 K . Majen. Lib br c 18. I 
Mil ib. 3. Cap. $+ $ 2 & 5 f * 
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if the Goods had been ſtolen from him: And 
the firſt Intention of the Borrower was not to 
have the ſimple Uſe of them, but only, under 
Colour thereof, to have the better Opportu- 
nity of packing away with them, It one of 
more Partners, 'who have Right to Things in 
common, deceitfully abſtract or take away for 
his own Uſe the Whole, or more than his own 
Share; he is guilty of Theft, notwithſtanding 
his partial Intereſt therein (d). A Servant who 
having the naked Charge or Cuſtody of his 
Maſter's Money or Plate, as Purſe-maſter or 
Butler, runs away with ſuch Money or Plate, 
and miſemploys or embezzles it to his own LDſ 
without the Owner's Conſent, is guilty & 
Theft. Yea, ſome Servants are reckoned, and 
puniſhed as Thieves, for ſtealing themſelves, 
and their Service from their Maſters : As Coal 
hewers, Coal-bearers, and Salt- makers receive - 
ing Forewages and Fees, who leave their Ma- 
ſter, without a Teſtimonial from him, or an 
Atteſtation of a ſufficient Excuſe of their com- 
ing away, from the Magiſtrate of the Place, 
and go to ſerve anather Goal or Salt-maſter for 
Hire (e). Albeit Theft is not properly com- 
mitted of a Thing which hath no Owner (F): 
Yet the taking Goods whereof the Owner is 
unknown, is truly Theft (g); and the King 
hath Intereſt to Win pe, Goods, and indict ke; 
3 Ot. 


(4) L. 46. ff. de furt. I. gs» 1, 5 1. ff. pro ſocio, (s & 17, Park, 
1 Yume Yi Cf} Lech. erl. fa 2) bo 416 5 
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Oftender.' It one who finds à Wait or Stray, 
doth not proctaim it, in order to diſcover the 
Owner, he may be charged with Theft. In 
lome Caſes the Law doth feign a Property, 
where; in Strictneſs, there is none, Thus he 
who ſteals Goods belonging to a Pariſh, may 
be indicted for ſtealing Goods of the Pariſhio. 
ners. One who takes off a Shrowd, Rings or 
other Goods from a dead Corps, is underſtood: 
to ſteal from the Executors or other Owners 
thereof when put on the Cors. 
2. It is not commonly reckoned Theft, un- 
leſs the Goods be taken away, and removed 
out of their Place (+): Becauſe otherwiſe, 
the Poſſeſſion remains ſtill with the true Popri⸗ 
etor. But the removing them out of the Place, 
where the 8 them, is Theft, tho they 
be not taken out of his Houſe, or carried quite 
away (1). And ſome are puilty of ſtatatory 
Theft, without carrying any thing away: A 
the Slayers or Houghers of Horſes or Oxen or 
other Cattle in labouring Time; Cutters or 
Deſtroyers of Plough, or Plough Gear in til- 
ling Time; Stickers or Fellers of ' Horſes ot 
Oxen in Time of leading Corns or Fuel; wil- 
ful Cutters and Deftroyers of green Trees and 
growing Corns ; and Breakers of Mills (&). 
3. A Thief diſcovered or taken in the very 
Act before he brought the ſtollen Goods = 


 #F 7 


(hb) L. 3. $ 18. ff. de acquir. vel amitt. poſſeſſ. (i) L. 7. 
S 2. fl. ge fult, (k) AR 10, Parl. 3. junct. Act $9. Path 11. 
Ts r ðͤ K 
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the Place he deſigned to carry them to that 
Day (Y, is called Infang Thief, or a Thiet taken 
in the Fang, i. e, in the AQ, or upon the Place, 
But one not ſo diſcovered or taken in the Fact, 
before he brought the Thing ſtollen to the dey 
figned Place, is termed outfang Thief. 
4. Theft is variouſly puniſhed, ſometimes with 
Death, and ſometimes with other Pains more 
or leſs ſevere, according as the Offence hath a 
ater or leſſer Tendency and Influence, to di- 
urb the publick Peace and Quiet ; which is 
determined with reſpect to the Offender, or 
the Thing ſtollen, or the Place where and 
when ſtollen, or the Way and Manner of com- 
mitting the Theft, The Puniſhment is aggras» 
vated or mitigated, _ 2 
[1.] With reſpect to the Offender, Landeg 
Men convicted of common Theft, or Theft 
frequently committed, are puniſhable capitally 
(m). In which Caſe, thoſe only are under- 
ſtood to be landed Men, who ſtand infeft in 
Lands, and not ſuch as have only Diſpoſitions 
and Charters or Reſignations in their Favour, 
or who having been once infeft, are diveſted in 
favour of others. A Man who hath been thrice 
guilty of Theft committed at different Times, 
and hath ſuffered Puniſhment, or been pardq- 
ned for the firſt two, is adjudged to die for 
the third Fault; tho the Thing ſtollen be in- 
conſiderable, Domeſtick Theft, as when a 
KR 4 Ser- 


0 L. 3. I. d * ea. Þ. | - 
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Servant fteals his Maſter's Goods, may be pu- 
niſhed with Death: Becauſe ſuch an Offence 
is leſs guarded againſt, and aggravated with the 
Breach of Truft and Friendſhip. The Puniſh- 
ment of Theft hath been ſometimes mitigated, 
upon the Offender*s frankly confeſſing his 
1 ault, begging Pardon, and coming in Wil 
or it. 3 1 "4.1 l v8 
I..] The Puniſhment of Theft is aggravated 
or mitigated with reſpe& to the Thing ſtollen 
Thus ſometimes Perſons have ſuffered capital, 
and ſometimes only an arbitrary Puniſhment, 
for Sheep-ſtcaling or Horſe-ſtealing, according 
to Circumſtances. The Spititing away, ot 
Stealing of Men or Children, in order to (ell 
them, or for other baſe Ends, is puniſhable 
with Death (2). Which Crime is termed Kid- 
napping, or plagium. Picking and petty Theft 
is puniſhable arbitrarily; One who. takes 2 
Collat from a Dog's Neck, or a Vervel from a 
Hawk, with the Maſter's Name or Stile on it; 
ot who ſteals a Hawk out of the Neſt, is li- 
able to a Fine of 500 Merks (o). Stealers, 
Peelers and Deſtroyers of green Wood, or hai- 
ned Broom, Preakers of Yards or ' Orchards, 
Dovecoats, Cunningairs, and Parks, without 
Conſent of the Owner, muſt pay to him, by 
and attour the Damage, ten Pounds for the 
firſt Fault, twenty Pounds for the ge 
435 $ y* 1 $. "wr-"#q n 2 orty 


(„) Exod. xxi. 16. Deut. xxiv. 7. 1.1. ff. de leg. Fab. de 
plag 1. 7 de alt. C. ad 1. Fab. de plag. C. 1. X. de funis 
0 (* Act 21. Seſl, 1. Parl. Jam. VII. "Oo 1 2 
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forty Pounds for the third. Inſolvent Offen- 
ders are to be put in the Stocks, Priſon or Irons 
eight Days, on Bread and Water for a Month; 
and then to be ſcourged. Itreſponſible Breakers 
ot Dovecoats, 9338 and Parks, are to be 
hanged for the third Fault (p), Where Chil- 
dren under Age break Yards or Orchards, 
their Fathers or Maſters muſt either deliver 
them to the Judge to, be ſcourged, or pay 13 
. 4 Penies for each of them (). * 
Z.] The Puniſhment ot Theft is aggravated, 
with reſpe& to the Place where, or Time 
when committed, Thus the Stealing a Thing 
deſtined to divine Service, as the Communion 
Cups or Baſons, Cc. or any other Thing out 
of a Church, or the Breaking a Mill (7), or a 
Houſe, or Shop, and ſtealing Goods forth there- 
of, may be puniſhed with th. And not only 
is the Breaking of a Houſe under Night capi- 
tally puniſhed ; but alſo, a Thief attempting to 
do it, may be killed impune (). Stealing of 
Goods in the Caſe of Shipwrack, or while a 
Houſe is on Fire; or in Time of an Uprore or 
Peſtilence, ſhould be puniſhed with Death. - 
[4-] Theft, becauſe of the Way and Manner 
of accompliſhing it, as Stealing by the Means 
of falſe Keys, or crooked Irons, is puniſhed 
capitally, © | 


17" 


(p) Ad $4. Fail. 6. Jam. VI. (9) Ad 69, Parl. 6. 
Lad 4) Ac 82+ Patl, 11. Jam. Vi. (/) Act 22. Pail. 
- Is i 0 7 N 
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5. A Perſon who is Art and Part of Thett, 
is puniſhable as the principal Thief, One may 
be Art and Part of this Crime, x. By giving 
Advice and Aſſiſtance in it ( # ). - 2. By receiy. 
ing, harbouring, fortifying, maintaining ot 
aſſiſting Thieves in their going to- ſteal, or te- 


turning, or by Intercommuning, or tryſting 


with them for that End (u). 3. One is Art 
and Part of Theft, by committing Theft. but 
(x): Which is an Agreement with à Thief 
to ſecure him from Puniſhment for ſome pti- 
vate Compenſation or Satisfaction given by the 
Thief. It is derived from Theft and Bote Com- 
penlation, or Amends: Hence it is termed 
emenda furti. A Lord of Regality, Sheriff, Ju- 
ſtice or Baron ſelling a Thief (that is, taking a 
Ranſom for diſmiſfing him) or fining with him 
of Thefidom ( that is, taking a Share of what 
he has ſtollen for ſetting him at Liberty) i. 
ee. with the Loſs of Life and Office (5): 
or the Words of the Statute are only miſpla- 
ced; and Lords of Regality are not to be lels 
uniſhed than other Judges who ate guilty of 
heft- bote. The Owner of ſtollen Goods, if 
he tranſa& with the Thief, and paſs' from any 
Purſuit againſt him (x2), or any indifferent Per- 
fon, if he take Ranſom from the Thief, or 1 
Part of the ſtollen Goods for letting * & 
| cape, 


(t) L. 53+ $ 2+ ff. de v. S. 1. 30. $ 3. I. 54. S pen. fl. de 
furt. («) A& 21. Parl. 1. Jam. VI. (x), Add 2. Park. 1. fans 
J. (2) AR 137. Tail. 13. Jam. I. (4) AR 2. Parl, 1. Jam 
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ſcape, is puniſhable as the principal Thief (aa). 
4, The Maſter or Suſtainer of a Thief is 1 
bound, when required, by the Owner of ſtol- p 
len Goods; to deliver him up to Juſtice, upon | 
pain of being guilty as Art and Part, and of | 
making Reſtitution (). 5. One is Art and 

Part of Theft, by receiving wittipgly the Thing | 
ſtollen (cc): That is, the immediate Recei- 
yer thereof is puniſſlable as the Thief. For the 
mediate Sellers ot the Goods of Thieves who 
dare not come to Markets, incur only Baniſh- 5 
ment and Eſcheat of Moveables (4d). 6. 4 
Thoſe are Art and Part of Thett, and puniſh- bf 
able with Death, and Eſcheat of Moveables, id 
who fit under the Aſſurance of Thieves, or 1 

pay them black Mail (ee), i. e. Money, or 1 
any Gtatuity for their Protection; provided 3» 
the Payment was voluntary, or long continued. i 
7. When the Owner of ſtollen Goods raiſes 
the Hue and Cry for Help againſt Thieves, all 
deſired are obliged to concur, upon pain of 
being reputed Partakers of the Theft (F). 
And it is lawful to the Purſuers of common 
Thieves entring into Houſes, to burn ſuch 
Houſes, With Intent to take and ſlay. the 
Thieves ( gg ). WITS 1 7 » S371; [ 


6. Vo- 


(44) L. 1. ff. de receptator. junct. I. 13. pr. ff. de offic, 
Plzfid. (bb) AR 2. Pail, 1. Jam. v. (c) Stat. Alex. II. 
Cap. 21. (4d) AR 109, Parl. (1, Jam, vi. (% AR 21. 
Pail, 1, Act 102. Pail. 21. Jam, VI. (F) A& 21, Parl. k. 
1 ($8) AQ $8, Pail. 3. Jam. V. Act 33. Pail, 10 
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6. Voluntary Reſtitution of ſtollen Gocd 
to the Owner, or his paſſing over the Wrong 
done to him, doth not hinder the Thief to be 


ued criminally ad vindicdam publicam, Of : 
"wy The Refotecr of a Thief or of ſtollen 

Goods, cannot, by our old Law, be puniſhed 1. R 

or thole an Aſſize, till the principal Thief be dent 00 

firſt tried (%). But may now be tried as Art Houles 

and Part (u)]. 8 2 Under, 

8. A Perſon from whom Goods are ſiollen, (e) 

rſuing the Thief till he be found guilty ad bit 1 

entenced, will get his own Goods again, this R 

wherever they can be had, or the Expence of are co 

the Sair out of the readieſt of the Thicts Pleaſut 

Goods ; reſerving to the Sheriff or other Mz partict 

giſtrate, who apprehended the Thief, the Char- afford: 

ges he laid out in taking and executing him der, e 

kk ); who is preferred for ſuch Charges to the ſentme 

ner of the ſtollen Goods, 5 emple 

| -H ainſt 
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151. Pail, 12. Jam. VI. () AR 26, Parl. 1. Seſſ. 1. 


SECT. L 
Of Fire raiſed malicioufly and voluntarily. 


1. RAISING Fire maliciouſſy, with In- 
tent to burn that which belongs to another, as 


4s Art Holes, Corns, (4), Coal-heughs (5), Wood, 

Underwood or Coppice, or any Part thereof 
zollen, (c), called wiltul its ng is puniſhed 
ty and with Death (4). A Crime more hainous in 
again, this Reſpect than any other, that other Crimes 
BY are committed with ſome Proſpe& of Gain, or 
| 


Pleaſure thereby, and limited - to the injuring 
particular Perſons : Whereas wilful Fire-raifing 
affords no Profit or Satisfaction to the Offen- 
der, except what, ariſeth from ſome helliſh Re- 
ſentment or Envy; and the mercileſs Element 
employed as the Inſtrument of his Revenge a- 
gainſt his Enemy, doth often go beyond the 
Bounds of its Commiſſion, by involving in the 
lame Calamity Perſons againſt whom he had no 
evil Deſign, and perhaps Friends to him. And 
threatning to burn a Houſe, hath been ſuſtain- 
ed relevant to infer an arbitrary Puniſhment, 
2. This Crime is incurred by kindling the 
Fire, tho little or no Damage is done, by rea- 
ſon of its being timeouſly extinguiſhed; in re- 


[pe 


(4) ARt 8, Pail, 3. Jam. V. Ad. 32, Pail, 1. Jam. VI. 
(+) AR 146. Pail. 12, Jam, VI, (% 1 Geo. I. Cape 48. 


43 (4) A. Cap. 21. $7» 


{pet of the Danger of Loſs, that might other 


wiſe have happened: It one maliciouſſy bur 


his own Houſe; with Intent to burn others, he 
is accounted a wilful Fire-raiſer ; altho the Fire 


go not beyond his own Houſe, and no other 
erſon ſuffer thereby: Partly, becauſe it was 


not long of him that the adjacent Houſes were 


not conſumed , partly, for that a Man's Right 
to the free Uſe of his Propetty, doth not au- 
thorize him to abuſe it to the Prejudice of « 
thers. Where a Perſon maliciouſly intendin 

only to burn the Houſe of A. happens thereby 
to burn the Houſe of B. he may be indicted, 2 
having maliciouſly burned the Houſe of B. For 
where a felonious Deſign againſt one Man; 
miſſes its Aim, and takes Effect upon another; 
it bath the like Conſtruction, as if it had been 
levelled againſt him who ſuffers by it. 

3. Wiltul Fire-raiſing is one of the Pleas of 
the Crown (e), which ought to be tried be- 
fore the Court of Juſticiary, Of which clan- 
deſtine Crime Perſons may be not only convicted 
upon Preſumptions ; but alſo the Purſuer's Do- 
meſticks may be received as Witneſſes. | 


SECT. 1I 
Of Fire raiſed negligently: | 
1. WHERE a Fire happens within Burgh, 
thro' Miſgovernance (5. e. Negligence ) ot 3 
Tn | Servant, 


(„) Leg. Malcolmi II. Caps 13. Oos. attach, Cap. 70, 


Stat. Alex. II. Cap. 14. 
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dervant, and not of ſer Purpoſes the Servant 
is to be puniſhed in his Goods, at the Sight of 
the Magiſtrates, who are to give the ſame to 
the Perſon who hath ſuſtained the Loſs, and 
the Offender 1s alſo to be baniſhed the Freedom 
tor three Years, If he hath no Goods, he is to 
be ſcourged and baniſhed for three Years (F). 

2. If a Man's Houſe be reckleſly (i. e. ne- 
gligently) burnt by himſelf, or his Wife, or 
Children, he, or they, tho* no Neighbour ſuf- 
fer Prejudice thereby, ought to be baniſhed the 
Town for three Years (g ). But if Children 
under that Age at which they are puniſhable by 
Law, do burn their Father's Houſe, the Father 
is not anſwerable for them. 

3. A Perſon, to whom a Houſe is let, or hir- 
ed for Rent, burning it negligently, muſt repair 
the Skaith, and be baniſhed three Years (5). 
A Stranger happening ſo to burn a Houſe, is to 
be arreſted till he ſatisfie the Damage: And if 
unable to do it, muſt ly in Priſon, at the King's 
Will (i). 

4. A Maſter is chargeable with Fire raiſed by 
his Servant, thro* Negligence in the proper Bu- 
lineſs committed to him, as by a Groom's care- 
leſs keeping of Fire or Candle in the Stable, 
or a Kitchin-maid in the Kitchin ; or a Lawn- 
dreſs in the Waſhing-houſe ; becauſe he ſhould 
have choſen more careful Servants, But a Ma- 
ſter is not anſwerable for Fire occaſioned — 

fo 


aff) AR 75. Tail. 4+ Jam. . (2) Ibid. (+) Ibid. (4) 
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Servant acting carclefly beyond the Limits of ji; 
Office, as when a Lacquey coming into the 
Kitchin, after the Fire had been carefully ot. 
dered by the Cook, heedleſly ſcatters it, where. 
by his Maſter's Houſe, and that of a Neigb- 
bour is burnt ; unleſs the Perſon who did the In. 
jury, was known to be a careleſs profligate Fe. 
low, and guilty of ſuch Raſhneſs before he wa 
taken into the Service. Inn-keepers and Hol. 
lers are not accountable for Fire occaſioned by 
Paflengers or Travellers lodging or haunting 
with them. - 444 

5. Governors of Burghs are to enquire, how 
Fire thro* Negligence” happened therein, and 
to puniſh Offenders; and failing in this Part of 
their Duty, are to be unlawed in ten Pounds to 
the King. Thoſe, by whoſe Neglect Fire is 
raiſed in hasband Towns, are to be puniſhed 
by the Lords, i. e. the Barons, in the ſame 
Manner as ſuch Offenders within Burgh are 
puniſhed by the Magiſtrates (x). 

6, One may pull down the Houſe of his 
Neighbour that is on Fire, to preſerve his own ; 
if there was an apparent Neceflity for it, or 2 
reaſonable Ground of Fear, that his own Houle 
would otherwiſe be deſtroyed. (1). Yea, even 
the next Houſe to that on Fire may be thrown 
down, to ſtop the Fire's ſpreading tarther, and 
devouring more Houſes; if that next Houle 
was certainly to have been conſumed. 
7. Where 


(Ck) AR 754 Patl, 4. Jam. I. (1) L. 4% $ ty © ad 1. Aquil, 
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7. Where a Burning hath happened, thoſe 
who claim Reparation of Lofs thereby from 
the Inhabitant of the Houſe, the Fire aroſe in, 
ſhould prove that it was occaſioned thro? his 
Default, Becauſe his being the firſt Sufferer by 
it, ſufficiently takes off the Force of that Max- 


im, that Fire in a Houle often happens thro? _ 


the Fault of ſome one therein: And regular- 
ly, actori vel affimanti incumbit probatio (m). 


TI T. III. 
o Fal pod. 


Alſhood in general ( whereby the greateſt 

Crimes are often indirealy committed) is 
a palming and impoſing upon the World ſome 
Counterfeit inſtead of a Reality: Or a deceitful 
Suppreſſion, or Imitation of the Truth, to the 
Prejudice of another. I ſhall firſt explain the 
different Kinds of Falſhood, and then fer forth 
the Trial of it. | 


„en 1 
Of the ſeveral Kinds of Fal bud 
THO Truth is but one, and conſiſts in a 
Point, Falſhood puts on various Shapes, and 


may be committed, 1. By Words. 2. By 
Vol. II. L Writing. 


4) L. 4 C, de Rdende. K 2 l. 27. 8, de Prebs 
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Writing. And, 3. By Facts that have no Re. 
lation to writing. 

1. Falſhood is committed by Words, in the 
Caſe of Perjury (a). 
2. Falſhood by Writing, properly termed 
Forgery, is the deceitful making, or altering of 
a Writ, to, the Prejudice of another Man's 
| Right; Or the uſing falſe Writs, by one who 
knows them to be falſe. Which Crime is pu- 
- niſhed with Death. Whoſoever maketh and 
uſeth a falſe Writ, or is acceſſory to the making 
thereof, is liable to the Pains of Falſhood: 
And the Counterfciter, Falſifier, or Acceſſory 
cannot, by declaring in Judgment, that he 
pafleth from the Writ quarrelled, and will not 
uſe the ſame, free himſelf from the Puniſh- 
ment (6). > 

3. Acts of Falſhood, that have no Relation 
to Writing, are, 1, The counterfeiting Perſons. 
2, Uſurping Offices without a legal Title. 3. 
The aſſuming falſe and fictitious Qualities. 4 
Counterfeiting Things. - a 

F 1,] Perſons are counterfeited by a Mid- 
wife's laying and changing a Child, or putting 
one in place of another, which is puniſhed by 
Death (c): Seeing thereby a righteous Heit is 
ſurreptitiouſſy wormed out of his Eſtate, and 
an Impoſtor ſcrewed into it, by an egregious 
Breach of Truſt, Falſhood in the Perſon 1 
alſo committed by one's aſſuming the Name of 

another, 


'C Vid, ſupra Book II. Chap. 4. (6) A& 23. Fail 23, Jam 
VI. se) L. 1» C. ad l. Corn, de Falſ. 
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another, with Intent to deceive (4); as Jacob 
did perſonate his Brother Eſau (e). A Man was 
adjudged to be hanged, for making his Confe- 
derate repreſent a third Perſon, and caule a 
Notary ſign a Bond for him, as if he had been 
that third Perſon, _ | 

| 2.] Another Kind of ſuch Falſhood, is the 
ulurping Offices without a legal Title. Men 
were doomed to die for exerciſing the Office of 
ordinary Notaries, without being admitted to 
the (aid Office, or having a prothocal Book 
marked by the Clerk Regiſter or his Deputy. 

[ 3. ] The Truth is falfified, by afluming 
and pretending to falſe and fictitious Qualities. 
Thus, if any do. unlawfully bear Arms, the 
Thing whereon the Arms is found is eſcheat to 
the King; and the Uſer is liable ro pay 100 L. 
to the Lord Lyon and his Brethren, or to 
be impriſoned during the Lyon's Pleaſure (). 
Sturdy Beggars who counterfeit Lameneſs, to 
procure Charity; or thoſe who feign themſelves 
to be dumb, to draw Money from People; or 
Soldiers who, upon a feigned Pretext of Sick- 
neſs, have got themſelves liſted, and lurk as 
Invalids in a Hoſpital, incur an arbitrary Pu- 
nſhment,; Ya # 
| [4-] Things are falſified, 1. By counterfeit. 
ing the Seals, or Coin (g). 2. By adulterat- 

1 ing, 


(4) L. 13. pt, ff. ad 1. Corn, de Falſ. (e) Gen. xxvii. 19. 
(f) AR 125, Parl. 12. Jam. VI. Ac 21. Farl. 2. Sefl. 3. Ch. 


U. (2) Concerning which vid. ſupta, Book III. Chap» 1. Tit. 
1, 8 1. N. 8 & 9c 


* 
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ing, or ſophiſticating and mixing Wines in Ta- 
verns, or putting Water therein by the Keepers 
of Taverns ; which is puniſhable by eſcheating 
all the Wines in ſuch a Tavern, and Loſs of 
their Freedom (h). 3. The Uſers of falſe 
Weights and Meaſures are guilty of ſuch Fall- 
hood (i); and eſcheat their whole Goods and 
Gear to the King (&). The uſing of latger 
Weight or Meaſure than Law determines, is 
puniſhable, tho* the Seller only would theteby 
ſeem injured : Becauſe, he may receive as 
well as give out by it; and no Man is preſum- 
ed to keep any Weight or Meaſure to his own 
Diſadvantage: - But Merchants were not found 
culpable, for buying and receiving; raw Cloth, 
conform to a Meaſure four Inches longer than 
the ordinary Ell. In reſpe& ſuch Cloth when 
it is wet, (and till then it can be of no Uſe ) 
draws ſo much in; that 25 Ells of dry raw 
Cloth will not afford 20 Ells of it wet; The 
Havers of falſe Weights or Meaſures are - pre- 
ſhamed to have uſed them, or to have had them 
only for Uſe ; unleſs the Preſumption be taken 
off, by proving, that they were preſently bought 
or borrowed, or laid aſide when found upon 
Trial to be inſufficient. t 


ſuſtain 


SECT, 


. 6) Ad 11. Fail. 5, O. M. Ack 146. Fail. 5. fac, UI. 
630 * 7. Park 4 RR, (40 AQ 2, Fil, 15. Jam, Y 


— — 
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ar 1am; 
|». Concerning the Trial of Falſpood. - 


i. FALS HOOD by Words qr Facts that 
have no relation to Writing, fall under the Cog- 
nizance of the Lords of Juſticia x. 

2. The Lords of Seſſion ply uſe to try in 
thefirſt Inſtance the Falſhood of Writs, touching 
the civil Rights and Intereſts of Parties; or 
where the Falſhood 5 to be expiſcated in the 
ais Manner, by Preſumptions arifing from 
the comparing Letters, or from the Circum- 
ſtances of the Subſcriber of the Writ, or Wit- 
neſles to it: And when a Forger of Writs im- 
proven and found to be falſe, is remitted to the 
Court of Juſticiary, an Indictment founded on 
the falſe Writ, and the Lords Decreet of Im- 
probation is drawn up againſt him, which is 
found relevant, and referred to the Aſſize, wha 
ſuſtain the Decreet as probatio probata, and b , 
their Verdict find the Pannel guilty in reſpe 

3. The Lords of Juſticiary uſe to try and pu- 
wiſh the Falſhood of Writs in the firſt Iaſtancey | 
where no Perſon hath ſuch a civil. Intereſt 
therein, as to bring the Matter before the Court 
of deſſion; or where they don t incline to do It, 
and the Writ is to be declared falſe in the eaſy 
direct Manner, by the Teſtimonies of the Wris 
ſx and jnſtrumentary Witneſſes, Sci i 

"2 arg «8 1 85 Is 
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are received Witneſſes in Falſhood, which can- and 4 
not be otherwife proved. Forgery of one's Sub- Pound: 
ſcription to a Writ, may be tried at the Suir of incurs 
the King's Advocate, in order to'Puniſhmen: ſon 1 
albeit the Perſon, whoſe Subſcription is forged, wor . 
ſhould not only refuſe to concur, but alſo own Me 7 
the Writ to have been truly fubſcribed by him; or r 
whoſe paſſing from the Forgery, and his Inte- Ho 2 
reſt wronged thereby, cannot exculpate the the -_ 
Forger, where the inſtrumentary Witneſſes de- — B: 
ny the Verity of their Subſcriptions.” When Sen- an 


tence is given againſt a Forger, the Lords or- 
dain the falſe Writ to be cancelled before them, 
TIS 1 
Of fraudulent Bankrupey. 
Aw doth punifh fraudulent Bankrupts by 
Baniſhment, or otherwiſe, (Death er- 
cepted) as the Lords of Seſſion ſhall ſee Cauſe 


(a). EF 


TIT. v. 


The ſpoiling or deſtroying Planting and Policy; and 
violating the Privileges of Foreſſ . 
* Hoſe who cut, break, pull up, or peel 
l the Bark of any Tree within ten Years 
Growth, are liable to the Pain of ten Pounds, 


(s) AQ 4. Seſſ 6. Pail K. W. N ING EV. 
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and for each Tree of elder Growth, to twenty 
pounds. The Haver and Uſer of the Timber, 
incurs the like Pain, unleſs he produce the Per- 
ſon he got it from. Inſolvent Offenders muſt 
work to the Heritor for the, Fine, at Half a 
Merk per diem. No Perſon muſt break down, 
or fill Dyke, Hedge, or Ditch, or Leap, or ſuffer 
Horſe, Nolt, or Sheep to go over them, under 
the ſaid Pain of ten Pounds toties quoties, Half to 
the Heritor, and Half to the mending of Ways 
and Bridges. Which Penalties are to be purſu- 
ed before, and applied at the Sight of the Ju- 
ſtices of Peace, or other Judge Ordinary (a). 
Tenants ſhould preſerve the Planting on their 
poſſeſſions, from Injury by any in their Houſes, 
under the Pain of ten Pounds for each Tree 
within ten Years old, and twenty Pounds for 
each Tree of a greater Age, to be exacted only 
by their Maſters (509. Heritors and other Poſ- 
ſeſſors of Lands, are ordained to cauſe herd their 
Nolt, Sheep, Swine and Goats, in both Winter 
and Summer, and to houſe and incloſe them in 
the Night, ſo as they may not eat or deſtroy 
their Neighbours Ground, Woods, Hedges or 
Planting, under the pain of Half a Merk toies 
quoties for each Beaſt found on a Neighbour's 
Ground, beſide the Damage: For which the 
Beaſt may be detained (c). XR 
2. A Foreſt, (from the Latin Fozeſta, ꝗ. d 
Fereſta, ferarum Hatis) is a certain Territory of 
4 woody 


(20 AR 33, Seſſ. 1. Parl, Jam. VII. (b) AR 16, | Pal, 
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woody Ground and Paſture, privileged for the 
peaceable abiding of wild Beaſts, for the Qwy- 
er's Delight and Pleaſure in Hunting. The 
Keeper of ſuch a Foreſt is termed the Foreſter, 
There are in Scotland, the * Foreſts, 
which are large Tracts of open Ground that 
cannot be incloſed; and private incloſed Fo- 
reſts belonging to Subjects, who have obtain · 
ed a Foreſtry or Privilege of à Foreſt by a 
Grant from the King (4). Seeing the Pub- 
lick hath an Intereſt in the Preſervation of Fo- 
reſts, from whence Timber for building of 
Houſes, Ships, and other Uſes, is taken; great 
Privileges arc indulged, not only to the King's 
Foreſts, but alſo to thoſe pertaining to Sub. 
jets. Where Perſons put Cattle in the King's 
Foreſts, they are to be impriſoned, and the 
Cattle become eſcheat, ayd confiſcated, two 
Thirds to his Majeſty, and- one Third to the 
Foreſter (e). Yea, the Keeper or Foreſter 
may intromit therewith at his own hand, with- 
out Proceſs of Law, the one Half to the King's 
Uſe, and the other to himſeif (F). Who eut 
any Timber within the King's Woods or Parks, 
or ſlay Deer ot wild Fowl therein, with Gun, 
Bow, . Dog or Hawk, or other Engine, or 
ſhoot with any Gun therein, or in the Night 
within a Mile thereof, or flay any Deer ſtray- 
ing in Time of Storm, their Moveables ſhall 
be eſcheat, and their Perſons panifhed 22 


(42) Aa 12. Parl, 4 Jam. V, (4 ) Ibid, C) A8 310 
Patl. 14+ Jam, VI. „ 1 1 
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King's Will (g). Which royal Foreſts were 
anciently under the Inſpection of the Comp- 
troller (h). Any Baron or other landed Man 
may eſcheat all Gudes, i. e. Cattle, found in their 
hained Woods or Foreſts, to their own Uſe (i). 
Keepers of Foreſts having Right thereto by 
Infeftments, are impowered to put the Laws of 
the Foreſt to Execution againſt Traqſgreffors, 
whom they call before them, and try by an In- 
queſt. They may fine Slayers and Shooters 
of Deer, Roe and wild Fowl, if landed Men, 
in five hundred Merks, if unlanded reſponſible 


Men, in one hundred Merks, and may commit 


unlanded Men who are not reſponſible, to 
Priſon, and puniſh their Perſons ( k ). 8 


TIT. VL 
Of Kellionate. 


1, C\Tellionate is a general Word ſignifying 
any Crime committed by Fraud wan- 
ting a more particular Name (4). It is fo 
called becauſe of the Variety of its Nature, 
from Srellio a ſubtil Rind of Lizzard having 
its Back ſpotted, as it were with Stars. 
2, He is guilty of Stellionate who aſſigns, 
lells or mortgages the ſame Thing, e 
e | J * + 0 ths 


(2) AQ 210. Parl. 14. Jam. VI. (6) Act 128. Parl. 12. 
Jam, VI, (5) A@ 12. Parl. 4. Jam, V. (4% A& 18, Pail, 
22. Jam. VI. ; | ; [ 3 4 5 r 122 # 1 
(2) L. 3. $ 1, & Stellion. | 
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had already aſſigned, ſold or mortgaged to 2 
nother, and conceals the former Engagement 
(5); or gives in Payment of his Debt, that 
which doth belong to another (c), or who re- 
ceives Payment of a Debt formerly paid (4 ), 
or who pawns one Thing of leſs Value inſtead 
of another, as Copper in lieu of Gold (e); 
or who pawns another Man's Thing for his 
own Debt, without acquainting the Creditor, 
that it was not his own (f) ; or who takes 
Money from a Carrier ſent by one to pay a 
Debt owing by him to another, as if the Re- 
ceiver of the Money had been the Perſon it 
was ſent to. | 

3. The Puniſhment of this Crime is artbitra: 
ry(g). Particularly he who grants double 
Alienations of Lands ot Annualrents, or 
double Aſſedations, or A ſſignat ions, or a Su- 
perior who wittingly receives double Reſigna- 
tions, is declared infamous, and puniſhable in 
his Perſon and Goods, at the King's Will (5). 


TIT, VII. 


Pt Of Robbery. 


Obbery is, the taking away another 
Man's Goods or Money for Lucre's . 
/ , y 


(6)d. 1. 3. $ 1. AR 140, Parl. 12. Jam, VL: (e) d. l.. 
$ 1. (4) L. 25. F 5. ff. Mandat. (e) L. 36. pr. ff. de pigu- 
Act. (f) d. 1. 36. $ 1. (40 L. 3. 6 2. ft. Stellion, L 4 
C. de crim, Stellion. (+4) Act 105 Parl. 7. Jam. V. . | 
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by Force and Violence. The Word is ſaid to 
have taken its Riſe hence, that anciently Rob- 
bers only took away the Robes or Clothes from 
Travellers, all they had then to loſe when 
Money was a ſcarce Commodity; or becauſe 
their Money or Goods is taken our of ſome 
Part of the Robes about their Perſons. Thoſe 
guilty of this Crime, whom we call Robbers, 
went formerly in England, under the Name of 
Robers Men or Roberds Men, from Robin Hood 
who lived by Spoil and Robbery, upon the 
Borders of Scotland and England under King 
Richard I. of England. Robbery is pan, 
either on the Land, or on the Seas: Whereof / 
the former goes by the Name of Robbery, and 
the latter is called Piracy, © 


SECT. L 
Of Robbery committed on Land. 


1: THERE muſt bea Taking away to 
make one guilty of this violent Theft, But 
there is a twofold Taking which is conſi- 
dered as Robbery, viz. a Taking in Deed, 
and a Taking in Law. A Taking in Deed 
is, when one by Force takes from another. 
what' Money or Goods he finds about him, or 
takes in his Preſence what belongs to him, as 
his Hotſe or Cloke-bag, while he is ſtanding 
by, riot daring to reſiſt him. A Taking in 
Law is, when a Man out of Feat ſeeking to 

nn . 
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efcape, caſts his Purſe into a Buſh, and the 
Thief takes it up; or when he delivers his Purſe 
to a Robber demanding it. 8 

2. A forcible taking away of Things from 
another, doth not make che Offender guilty of 
Robbery, unleſs he did ſo for the ſake of Lucte, 
or Gain (a). Therefore Perſons who, out of 
Reſentment againſt a Gentleman for being in, 


ſtrumental, as they roughly in procuring the 


Malt-rax, violently invaded or broke into his 
Houſe, or carried away, or broke and deſtroyed 
any of the Goods or Furniture thereof, ot 
were Art and Part of any of theſe Facts, were 
found liable only to an arbitrary Puniſhment, 
3. One is guilty of Robbery, for ſuch taking 
of Money, or Goods of never ſo ſmall Valuc 
8 ); the Audaciouſneſs of the Fact in open 
chance of Law, and not the Value of the 
Thing being conſidered. It is accounted 
Robbery, to take away forcibly from a Thief, 
Things he had ſtollen from another : Becaulc 
in Rapine, the Damage ſuſtained is not ſo much 
conſidered, as the Diſturbance of the publick 
uiet. But one's violent taking away from 8 
Robber de recenti, that which had been robbed 
from himſelf, is juſtifiable. " 
4. A Perlon is conſicered as Art and Part of 
Robbery, the ſame Ways as one is held to be 
Art and Part of Theft (c). 
18. $-þ w . 1 74 5. Rob- 


(Ar. & 3 3. Iuſt. de vi bon. rap, G2 Pre Inſt, de 1 
56 


| bogor. apt. (e) Vid, ſupra Tit, 1. N. 5+ 
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5, Robbery is one of the four Pleas of the 
Crown (4), and is puniſhable with Death (e), 
tho' the Thing taken away be inconſiderable, 
and the Offender was never before charged 
with Guilt of that Kind. But robbing or ſciz- 
ing the Mail or Pacquet of Lettets, going of 
coming by the common Poſt, is, by a partica- 
lar Statute, declared to be Robbery; and puni- 
ſhable with Death (): Which Law is only des 
claratory of what obtained before by PraQice. 
6. One e kill Robbers breaking 
Houſes in the Night, or maſterful Depredatots 
(g). When the Owner of Goods robbed taiſes 
the Hue and Cry for Help againſt Robbers, all 
deſired, are obliged to coenedr, upon pain of 
being held Partakers of the Robbery ( 5. She- 
riffs, Juſtices of Peace and Conſtables ate bound 
upon Intimation to them, by the Owner ok 
Goods robbed or ſtollen, or ſome in his Name, 
to raiſe and go along with all fencible Menz in 
Purſuit of Goods and Robbers, under the pain 
of being liable for the Value of ſuch Goods (i). 
In caſe the Perſons whoſe Goods are fo taken 
away, or thoſe obliged to riſe with them, in 
Manner aforcſaid, happen to hurt, mutilate or 
ſlay any of the Away - takers, or their A ſſociates 
in the Purſuit of them, they cannot be callec 
in queſtion fot the ſame, but are indemnified, 
5 as 


d) Leg, Malcolmi It, cap. 11. ( e) Stat, Rob, III. Cap. 
44+6 4, C) AR 3. Sefl. 2, Parl. W. and M. (g) AR 22. Part, 


1. Seſl. 1. Ch. II. ( AR als Fat 1. VL. 6 
d 1. 24 2. 68 % kam 5» . (i At 6. 
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as if they had the Sovereign's ſpecial Remiſſion, 
And any who brings a Robber. or Thief, aftet 
he is outlawed and denounced Fugitive, to the 
Sheriff, ING or Juſtices of Peace, is, 
upon their Receipt of the Offender, entitled to 
a Reward of 200 Pounds from the Govern- 
N 
. Indictments of Robbery are ſuſtained, at 
the King's Advocate's Inſtance, albeit the pri: 
vate Parties injured be ſilent, and do not com- 
lain. Where a private Perſon purſues for Rob- 
bery, the Perſon injured, and the Goods robbed 
require to be libelled, to ſhew the Intereſt of 
the Proſecutor, and the Quantity of Loſs he 
ſuſtained; But in a Proſecution at the Suit of 
the King, whoſe Intereſt it is to keep all his 
Subjects from Injuries, it ſufficeth to libel the 
Crime, and ſet forth a proper corpus delicti, 
without naming the Perſon robbed, or what 
Goods were violently taken away. And an 
Indictment at the King's Advocate's Suit, fot 
robbing a Perſon named, or ſome other Perſon, 
was ſuſtained, notwithſtanding that general 
Alternative, relevant to infer the Pains of Death 
and Confiſcation of Moveables; Seeing the 
Nature of a Crime determines the Nature of the 
Evidence, Proof that might be excepted againſt 
in other Crimes, is received in a Trial of | 
bery : , As a Perſon robbed and his Servant, 
not being Purſuers, or indemnified Fellow- 
| criminals, 


40 AR 6, Pad, 1. Sell. 2. Chi II, 
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criminals, were received as Witneſſes for pro- 
ring this Crime: Becaule it is often privately 
committed, or by Rogues masked, or whoſe 
Faces are disfigured. One robbed of Money 
or Goods, is entitled, upon the Robbers being 
found guilty and condemned, to claim Reſti- 
tution of ſach Money and Goods, in the ſame 
Manner, as if they had been only ſtollen from 
him (J). IS | 


SECT. it 
Of Piracy, 


1. PIRACY is a Robbery committed at 
Sea, which is a Crime that deſtroys all national 
Commerce. The Offender is termed a Pirate, in 
Greek TIzparic, from @apzw to attempt, or 
paw Or Txpw tO paſs over, becauſe Pirates 
rove on the Sca, or perhaps from eu Fire, be- 
cauſe they uſe to burn the Ships, Houſes, &c. of 
the Iſlands where they make their Deſcents. 
Thoſe common Sea Rovers, without any fixed 
Place of Reſidence, acknowledge no Sovereign, 
no Law, and are Enemies to Mankind. For which 
Reaſon, no Faith is kept to them, and they ate 
denied Succour by the Law of Nations. 

2. It is Piracy to rob Goods out of a Ship 
riding at Anchor at Sea, tho” no Perſon was in 
the Ship at the Time ; or only to take _ 

- 0 
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of a Ship's Ctew in ordet to ſell them fot Slzyes; 
If any ot tlie ous * Subjects commit Robbery 
againſt any of his Subjects at Sea, under Colout 
of 4 Commifhon from any foreign Prince; they 
ate to be adjudged Pirates (4): For no Com- 
miſnion from 4 foreign Power, doth loofe 4 
Perſon's A llegiance ot Duty to his native Soye- 
reign. Aldeit the acting by fuch à Commiſſion, 
would excuſe the Actors from the Charge of 
Piracy at the Inſtance of all other Princes and 
States. It any Commander ot Maſter of a Ship, 
Seaman or Mariner, where the Admiral hath 
Juriſdiction, 8 his Freft, turn Pirate, and 
run. away with the Ship, or any Barge, Boat, 
Ordnance, AmmuNnitron, Goods, or Merchan- 
dize, or voluntarily yield them up to any Pi- 
rate, ot bring ſeducing Meffages from him; 
ot attempt to corrupt any Commander, Mater, 
Officer or Mariner to yield up, or rum 7 a/ 
with the Ship or Goods, or turn Pirate, or go 
over to Pirates; or if any Perſon lay violent 
Hands upon his Commander, to hinder him 
from defending his Ship, or confine his Maſter, 
or endeavour to make any Revolt in the Ship; 
the Offender ſhall ſuffer as a Pirate (5). He that 
upon Land or Sea ſets forth à Pirate, or doth 
aid, aſſiſt, maintain, procure, command, coun- 
{el or adviſe any Perfon to commit Piracy, who 
doth it accordingly ; or that receives, entertains 
or conceals ſuch a Perfon, * to 
ye 
a) 12 & 12 W. II. Cap. 7,4 8, ju, & toy 1, Cor: 
10 I (6) wid. mu 11 
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have committed Piraey; or that receives or 
takes into his Cuſtody, any Ship, Veſſel, Goods 
or Chattels piratically and feloniouſſy taken, is to 
be tried and puniſhed as a Pirate (c). A Per- 
ſon who trades with any Pirate, or furniſhes him 
with Ammunition or Proviſion; or Stores of 
any Kind, or fits out any Veſlel with Deſign 
to trade or correſpond with, or conſults, com- 
bines or correſponds with a Pirate, knowing him 
to be ſuch, is adjudged guilty of Piracy: And 
the Ships fitted out to trade with Pirates, and 
the Goods on Board the ſame are forfeited, 
Half to the Crown, Halt to the Diſcoverers (d). 
Thoſe belonging to any Veſſel, forcibly. board- 
ing a Merchant Ship, and throwing over Board, 
er deſtroying any Part of the Goods, are puniſh- 
ed as Pirates (e). But it is lawful to any 
Perſons, in caſe of . Neceſſity, ro rake Victuals, 
Cables, Ropes, Anchors or Sails out of ano- 
ther Ship, that may ſpare them; ſo be, they. 
pay or give Security therefore (7). 
4 3. Piracy is in all Nations puniſhed with 

eath. ö , | 

4, In the Caſe. of Piracy attempted on- the 
Ocean, if the Pirates are overcome, and no 
egal Judgment can be obtained; the Takers 
may, by -the marine Law, immediately inflict 
Puniſhment by hanging them up at the Main- 
yard. By the Law. of England, where any Pi- 
Vol. II. M racy 


(e) it & 12 W. Il Cap, 7. $ 10. junct. 8 Geo. I. Cap. 
$3.(4) 2 Geo. I. Cap. 24. 5 1 & 2. (e) Ibid. $ 1. (f) 


0 H. Vl Cap. 13. 
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racy is committed upon the Sea, or in any Part 
within the Juriſdiction of the Admiralty, ; 
Commiſſion under the great Seal is ordercd to be 
directed to the Lord Admiral and his Deputy, 
and three or four more, to be named by the 
Lord Chancellor, for enquiring, trying and de. 
termining the Offence, according to the Com- 
mon Law, in any County of England the Sovereign 
ſhall appoint, . by Juries of the (aid County, as 
if the Offence had been done there upon the 
Land (g). But becauſe it was found a great 
Trouble and Charge, to ſend People into Ex: 
land, to be tried for Piracies committed in very 
remote Places, as the Indies; all Piracies, Fe- 
lonies and Robberies committed in any Place 
where the Admiral hath Juriſdiction, may be tri- 
ed either at Sea, or upon Land, in any of his Ma- 
jeſty's Plantations, Colonies, Dominions, Forts 
or Factories, by Commiſſion under the great 
Seal, or the Seal of Admiralty, directed to the 
Admiral, Vice or Rere-admirals, Judges ot the 
- Admiralty, or Commanders of any of the King's 
Ships of War, and to ſuch other Perſons, 26 
his Majeſty ſhall think fit (). ; 

5. Pirates in Scotland are tried either before 
the Court of Juſticiary, or before the Judge of 
the High Court of Admiralty there. Some of 
the Crew of a piratical Ship may be indi&ed, 
and tried before their Captain be called upon 

to 


(s) 28 H. VIII. Cap: 15, 4 Geo. I. Cap. 11. 6 5 8 Geo. 
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to anſwer. Becauſe, facinus quos inquinat æquat 
(i). A Libel for Piracy and Murder, by at- 
racking a Ship upon a certain Coaſt, in a hoſtile 
Manner, boarding her, killing the Men therein, 
and throwing them ever Board into the Sea, 
carrying off the Goods, and ſelling the Ship; 
was ſuſtained releyant, without ſetting forth the 
Names of the Ship, or Perſons murdered, or 
the Quantity and Quality of the Goods taken 
away, Becauſe, whatever the Ship, or Men, 
or Goods were, it was Piracy and Murder, to 
attack a Ship hoſtilcly, deſtroy the Men arid 
rob the Goods: Which being ſo put out of the 
Way, or deſtroyed, could not be particularly. 
known, Perſons were convicted of Piracy, 
upon the Teſtimony of one Witneſs, and con- 
curring Preſumptions. And thoſe convicted f ; 
that Crime are ordinarily adjudged to be hang- 
ed on the Sands of Leith, within Flood-mark 
or within the Waſh of the Tide. The pirarical 
dhip and Goods are confiſcated. A general. 
Pardon of all Felonies is not extended to Pira- 
Cy: Becauſe, that being a Crime, which all 
trading Nations are concerned to have exem- 
plarily puniſhed, it ſhould not eſcape under the 
Uoke of a generatClauſe,without being ſpecial- 
ly mentioned, | 
TIT): 
+101! 3 oh 
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| T1. VIC. 
Of Oppreſſion and Extortion, 


FY Ppreflion, in a ſtrict and proper Senle, is 
te putting a Perſon under a Neceſſity to 
give, or do ſome Thing, who is obliged to give 
or do Nothing of what 1s claimed. And Ex 
tortion is properly the taking of Money by any 
Officer, under Colour of his Office ; either 
when none at all is due, or not ſo much is due, 
or where it is not yet due. But Oppreſſion and 
Extortion are moſtly confounded, as equipo|- 
- lent Terms, ſignifying in general, the doing or 
taking by Violence or Force, what is not war- 
ranted by Law. bit e | 
Oppreſſion is done either, 1, By Magiſtrates 
or Miniſters of Juſtice, or other Perſons in Of 


fice, under Colour of Law, 2. By private Per. 

ſons, in manifeſt Contempt and 5 of 

Law and Juſtice. ö | 
SEC T. L. 


Of Oppreſſiou committed under the Colour of Lau v 
„ eral #1 ee 


x.FALSE or wrongous Arreſt or Impri- 
lonment1s a notable Inſtince of Oppreſſion un- 
der Colour of Law or Authority: Whereof 
there are ſeveral Kinds, ix. 
"A"; 0 BR 77 1 
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.] The Arreſt or Commitment of a privi- 
leged Perſon, as a Peer, or Member of Parlia» 
ment for civil Debt. 5 | 

{ 2. ] The imprifoning one by a Perſon hay» 
ing neither Authority nor Power ſo to do, 

i 3. ] The putting any Perſon in Cuſtody in 


out a Warrant in Writ, expreſſing the particu- 
lar Caufe : Except Coal-hewers, Salters, Va- 
gabonds, maſterful Beggars, Perſons diſobedi- 
ent to Church Cenſures, or found acting in Tu- 
mults, or for Riots, Blood and Battery, or for 
Drunkennefs, Sabbath-breaking, Swearing, Un- 
cleanneſs, Pickeries and Thieving, or for In- 
dignities done to inferior Magiſtrates, Judges 
or Juſtices of Peace; or for Thefts, Robberies 
and Depredations in the Borders and High- 


Of lands, or upon Suſpicion of Acceſſion to immi- 
Per. — 5 Invaſion, Rebellion or Inſurrecti- 
on (a). | 


[ 4. ] The ſigning of Warrants of Commit- 
ment for Crimes except as aforeſaid, proceeding 
on Informations not ſubſcribed, or not 9 
ſing the Cauſe; or the executing ſuch War- 
rants, or the detaining the Perſon ſo ordered to 
be impriſoned, or the refuſing a Double of the 
Warrant to the Priſoner; or the keeping any 


Perſon cloſe Priſoner longer than Eight Pays 
un- 1 ), a are . e e 
ercof 


— 


order to Trial, for any Crime or Offence, with» 


* Do * - = _—_ 
A I Ee — — — 
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_ | 5+ ] A Judge competent who refulerh to 
ohh the Besseren of a Priſoner for a Crime 
not capital, upon Offer of ſufficient Bail accor 
ding to his Quality (c); or who, upon Appli- 
cation of a Priſoner for any Crime, doth not 
within Twenty four Hours iſſue his Precept for 
intimating to the Purſuer to fix a Diet ſor the 
Trial within Sixty. Days, or upon his omitting 
the ſame, doth. not ſer the Priſonet at Liberty; 
or Who, in caſe of Proceſs timeouſly raiſed, and 
not ivſiſted in and concluded within the Time 
limited by Law, doth not, upon the Priſaners 
Application, within Twenty four Hours, give 
on Precepts tO ſet him at Liberty; or the Mes: 
0 trates or Keeper of the Priſon, who do not 
diſmiſs him after ſuch a Charge, upon his psy- 
ing the Dues; or who put or detain one ſo li- 
berated in Priſon, for the ſame Crime, after In- 
timation of the Warrant of his Liberation, ex: 
cept upon new criminal Letters raiſed before 
the Court of Juſticiary duly executed àgaioſt 
bim; or the Tranſporters of any Perſon forth 
of Scotland, except upon Conſent given before 
a Judge. or by legal Sentence ; are guilty of 
Wrongous Impriſonment (d.). 
1. ] The Pain of wrongous Impriſonment is 
6000 Pounds for a Nobleman, qooo Pounds for 
a landed, Gentleman, 2009 Pounds for another 
Gentleman or Burgeſs, and 400 Pounds for a- 
ny other Perſon. The wrongous Derainer 7 4 


Ge) vide infra Part II. Rook II. Chap. 2, Tit. 2. Sed. 1. N. 3. 
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priſoner, after elapſing of the Day appointed 
for his Liberation, is liable to pay each Day 
for a Nobleman, roo Pounds, for a landed 
Gentleman 100 Merks, for any other Gentle 
man or Burgeſs 50 Merks, and for any other 
Perſon 10 Merks, beſides Loſs of Office, and 
Incapacity of pablick Truſt, Which Penalties: 
the Party grieved may purſue for before the 
Court of Soſſion fummarily for his own: Behoof, g 
and cannot be modified by any Authority (e). | 
{ 7. Vrongous Impriſonment is probable by 
Witneſſes. But Action for it preſcribes, if not 
purſued within three Vears after the laſt Day 
of the wrongous {mpriſonment ; and cho ruiſ- 
ed within that Time, preſcribes, if nor inſiſted 
in yearly thereafter (707. 

2. There are yet other Oppreſſors under Co- 
lour of Law and Authority, as 
[ 1. ] Officers of the Law taking Foes where 
= is due, or greater Fees than are due to 


— - n 


— — 
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c 


them (g). : 
{ 2. ] Ferry-mens taking more than jut 
Freight from the King's Lieges (GC). 
[ 3. } Tradeſmen exaRing Gu om from thoſe 
of their own Craft coming to the weekly Mar- 
ket, ſhall buy their Life as common Oppreſſors 
(i); i. e they ſhall be forced to rake a Re- 
miſſion for ſo doing. It is Oppreſſion for Craftſ- 
#4 1:3 dig 5 + = pid en 

) Vide infra Part II. Book 11. Chap. 2. Tit. 2. Ses, 1. N. 5. ( 
Ibid. (z) Act 46. Parl. 4. Jam. Iv. Ac 34. Parl. 3. Jam. Ill. 
AQ 83. Parl, 11. Tam. VL (%) Ad 75. Parl. 10. junQ, AQ 95 
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manifold, as Spulzie, Foreſtalling, Regrating 


ables without Order of Law, or Conſent of the 


184 Part I. Inſtitutes of the Book N. 


men to make, or uſe Statutes among themſelyes 
ptejudicial' ro the Common-wealth ; As that 
none end the Work begun by another (&).. . 
| 4 ] It is Oppreſſion to poind Oxen, Horſe, 
or other Goods belonging to the Plough in La- 
bouring Time, where other Goods may be had 
to be poinded or appriſed; which is prohibited 
according to the common Law (I), i. e. the Ci- 
vil Law ;' tho that Law makes no Diſtinction 
whether there be other Goods poindable or not 
(mn). It is preſumed there were other poind- 
able Goods, unleſs the Meſſenger's Execution 
bear, That he ſearched and found none; which 
can only be redargued by poſitive contrary Pro. 


8E Cn. 


Of ele committed by private Perſons in content 
* Law. TAO | , * 8 1 5 * 


THE AR&s of this Sort of Oppreſſion are 


and Ingroſſing, Monopolies, taking black Mail, 
Uſury, private Impriſonment, and others. | 


Of Spukcie. | 

1. A Spulzie is the taking away one's Move- 
„ 
C0 A&A 48. Parl, 4. Jam. IV. (1) Ad 98. Farl, 6. Jam. N. 


) L. 8. C. que res pign. oblig. poſſ. & auth, ſeq, agriculiors 
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Owner. Who has not only a civil Action for. 
Reſticution, or violent Profits, in which the 
Goods ſpulzied ought to be libelled and ſpeci- 
fed ; but alſo may purſue the Injurer criminal- 
ly for Oppreſſion in order to an arbitrary Pu- 
2. In a criminal Trial for a Spulzie, it ſuffl- 
ceth to libel the oppreſſive Fact, which fallerh 
under vinditta publica. A Defence againſt an 
Indictment, that the Goods were meddled with 
by virtue of a Decreet of Poinding, uſes to be 
remitred to the civil Judge, in order to try, 
whether the poinding proceeded orderly or not. 
A criminal Purſuit for a Spulzie is not excluded 
by the triennial Preſcription, which bars civil 
Proceſles for violent Profits. 


ee e * 
Of Fireſtalling, Regrating and logroſſing. . 


1. PRO ERL v Foreſtalling (from the Sax- 
n Foze a Way, and Stall. Interception ) 
is, the buying or bargaining for Merchandize, 
coming to be ſold in a Market or Port, by the 
Way, before it reaches the Place of Sale; with 
a Deſign to ſell it again, at a more advanced 
and dear Rate. Regrating is the buying and 
ſelling again Victuals in the ſame Market, or 
within four Miles thereof. Engroſſing is the 
buying up any Commodity in the Groſs be fore 

N e the 
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the Market, to ſell again (a). But theſe Crimes 
are generally confounded by our Cuſtom, and 
go promiſcuouſly for one and the ſame : Where- 
of there are the following ſeveral Kinds. 

[I.] The buying up Corns or other Com- 
modities to a Dearth (4 ). Which evil Defipn, 
being a ſecret Act of the Mind hard to be pro- 
ved, may be inferred from Prefumprions; as4 
Perſon's offering to buy all the Goods of x 
Kind, and dealing with the Sellers, not to let 
others have any of them; or from fach an um 
verſal Buyer's giving extraordinary Erices; 01 
his boaſting, that he himſelf only had ſuch Com- 
modities to fell. It is lawyful to buy! L 
order to convert it into Malt, or to buy 
to make Meal of for Sale. But it is maniſeli 
Foreſtalling and Regrating to buy Victual and 

ſell it again in the ſame Kind, withour alter- 
ing it by the Buyer's Induſtry. Any Perſon 
may import Viauals or other Merchandiz 
from abroad, and ſell rhe ſame in Groſs i But 
the Buyer cannot fell the ſame again in Great, Y 
becauſe the more Hands the Goods paſs thto, adviſing 
the Prices are the more inhanced to the Grier- [wading 
ance of the People, and every one will-make his ket, © 
Profit of them. Nor is it allowed to buy ups 4. 
whole Commodity in order to 'Tranſportaton ſell the 
abroad: Becauſe, in that Cafe our own Coun- 
try tr ſuffer through being abſolutely 4 * 

rived thereof. To prevent the buym 2. 
aha ako: ge 
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keeping up Victual to a Dearth, the Magi- 
ſtrates of royal Barghs, uſe in a Time of Scar- 
city to cauſe break open the Doors, where ſuch 
Victual is kept, and ſell it at reaſonable Prices. 
[ 2. ] Abother Kind of this Crime is, the 
buying of Goods coming to a Market before 
they arrive at it; or the buying in a Market 
before the Time of Day (c), i. e, before the 
Market is proclaimed, with a pernicious De- 
ſign againſt the common Good, v. g. ro hinder 
Traffick there; albeit ſuch Goods be not ſold 
again by the Buyers in the Market, at higher 
Prices than they firſt paid for them. Bur the 
buying without any evil Deſign Goods going 
to be ſold in a publick Market, is no Crime: 
As when one buys them for his own private 
Uſe; or when they are bought by a Merchant, 
who was obliged to deliver ſo many of ſuch 
Goods betwixt and a certain Day; or when 
the Bayer knew not, that there was a Market 
at the Place the Seller was carrying them to. 
[3.JA third Branch of this Crime is rhe 
adviſing Sellers to heighten the Price, or diſ- 
ml them to come to any particular Mar- 
[ 4.) Buying Commodities induſtriouſſy to 
ſell them again in the ſame Market, or in any 
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Kind of this Crime. | 
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niſhable by Forty Pounds of Fine for the firſſ 


Market within Four Miles thereof, is another 
2. This Crime of Foreſtalling, c. is pu- 
Fault, 
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Fault, 100 Merks for the ſecond, and Eſchear 
of Moveables to the King's Uſe for the third 
( d ): Which Confiſcation of Moveables for the 
third Fault is inferred, tho the Offender wa 
not convicted for the firſt rwo. - Becauſe neither 
the King ſhould ſuffer Prejudice thro” the No- 

le& of his Officers to. purſue; nor is the Of- 
nder Guilr purged thereby : And ſeeing Pu- 
niſhment . ought ro be commenſurate to the 
Tranſgreſſion, it were abſurd to infli& no hea- 
vier Pain on habitual Offenders, than upon ſuch 
as have been only once guiltxF. 

3. Foreſtallers, Regraters, c. may be tried 
before the Court of Juſticiary, or in the Quar- 
ter · ſeſſions of the Juſtices of Peace (e), in Sub- 
ordination to the Court of Juſticiary,, A Libel 
upon common Foreſtalling and Regrating in ge- 
neral is relevant (J), without ſetting forth the 
Names of the Perſons from whom the Goods 
were bought, or the Quantity of the Goods, ot 
rhe Time and Place When and where bought. 
Bur the particular A&s of Foreſtalling, Oc 
muſt be proved, And where ſuch a Crime is 
inferred from the Speciality of Time and Place, 
theſe require to be libelled, as when one is in- 
difted for buying Goods in a Market, and 
preſently ſelling the ſame again there, or ſome- 
where within Four Miles of it : Becauſe the 
Crime in ſuch a Caſe js drawn from the Speci- 


(4) AR 148, Paxl. 12. Jam. VI. (.) 5 & 6 Edv. vi. Cap, 10 
hunck. s A. Cap. 6 () AR 148, Pail, 12. Jam: V 
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Of Moopolies. = 


t. A Monopoly (from nog alone, and twAw 
to ſell) is the ingroſſing by one or more Per- 
ſons combined together, the whole Sale of any 
Kind of Goods, in order to raiſe the Price of 
them, and that none may gain but they. Or 
an Allowance 'by the King to any Perſon or 
Perſons. of the ſole buying, ſelling, making, 
working or uſing of any Thing or known Trade, 
whereby others are ſought to be reſtrained 
from any Freedom they had before. Which is 
diſallowed and puniſhable (g) every where; 
as contrary to the Freedom of Trade, a Check 
to Labour and Induſtry, and a putting it in the 
Power of particular Perſons to ſet what Prices 
they pleaſe on a Commodity; tho it be too 
much connived at in Holand. ' - © 
2. But the King may, for the publick Good, 
grant to any one the ſole Uſe of any profitable 
new invented Art, or firſt brought into the Re- 
alm by the Grantee, for a reaſonable Time, as 
for the Term of 14 Years, or under (5): Part- 
ly, to reward the Inventor's Merit or Pains ; 
and partly, to encourage others to do the like 
publick Service. But ſuch a new Invention muſt 
be ſubſtantially new, and not barely an —_— 

| ona 
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onal Improvement of an old one. Nor ought ; 
new Invention to do as much Work in a Day 
by an Engine, as fortnerly uſed to employ ma- 

ny Hands, be ſo encouraged, Becauſe it is in- 
convenient to turn ſo many labouring Men to 
Idleneſs. And no old Manufacture in Uſe be- 
fore, can be prohibited in any Grant of the ſolo 
Uſe of a new Invention. Again, the Sovereign 
may grant Privileges to particular Perſons con- 
cerning Printing (i); as the ſole Privilege of 
printing the holy Scriptures, and Acts of Parli- 
ament, Cc. whereof an unreſtrained Libeny 
might be of dangerous Conſequence. 


IV... e 
The taking black Mail. 
Tun taking black Mail, i.e. Money or other 


Reward, for Protection from Theft and Rob- 
bery, is a Kind of Oppreſſion puniſhable by 


f V. 5 
ef Yay, | 
1. Usvzy, in general, is Gain or Profit by 
Contract on Bargain for the Loan or Uſe of any 
Thing, more than Law allows to be nh 
8 3. ury 
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2. Uſury is either proper and direct, called 
yſura manifeſta, or improper and indirect, cal- 
led uſura velata. | 

[ 1. } Proper and direct Uſury, is unlawful 
Intereſt agreed to be given in conſideration of 
the Loan of Money, or for the Forbearance of 
the Demand of it. Whereof one is guilty, 1. By 
taking the legal Intereſt before it is due (I). 
But the taking of Intereſt before the Time, 
when it is in Strictneſs due, voluntarily paid 
by the Debtor for his greater Conveniency, or 
for ſuch other like Conſideration, without any 
Manner of corrupt Practice, or any previous A- 
greement of this Kind at the making of the firſt 
Contract, does not make the Receiver guilty of 
Uſury. 2. One is guilty of ſuch Uſury, by ta- 
king more than the legal Intereſt, after it is 
due; or by taking Bond to pay more than the 
legal Intereſt, altho' no more be actually recei- 
ved, and tho the exceſſive Intereſt be made pay- 
able if required, and the Requeſt be never made. 
But Uſury being the taking wittingly more An- 
nualrent for one Year or Term than Law doth 
allow, 1s not incurred by raking inadvertently, 
twice Payment of the ordinary Annualrent for 
one Term.. Nor is the Reſervation in a Bond of 
a greater Sum than is allowed by Law for Inte- 
reſt, upon the Nonpaymeut of the principal 
Sum at the End of a Year, uſurious: Becauſe 
it is in the Power of the Borrower to _ 

| | ay- 


(1) AR 28; Pail, 23. Jam. VI. 


2 a Bud or Bribe for the Loan of Money, or for 
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Payment of the Money ſo reſerved, by Paying 
the Principal at the Day appointed. 

[ 2, ] Improper and indirect Uſury, is that 
which is committed under the Colour of ſome 
lawful Bargain, as a Sale, Exchange, Wadſet, or 
other Contract. Thus Uſury is couched under 
the Pretext of buying and ſelling, when Victu- 
al is ſold to be delivered at a certain Day, and, 
incaſe of Nonperformance, high Prices agreed 
to be paid, with Defign in the Buyer to recover 
from the pretended Seller, Money given to him 
with exorbitant Profit (m). It is Uſury to take 
directly, or indirectly, more than the legal In- 
tereſt for the Loan, or forbearing the Payment 
of Monies, Wares, Merchandize or other Com- 
medities, by Way or Means of any corrupt 
Bargain, Loan, Exchange, Chevizance, Shift or 
Intereſt of any Thing, or by any Covin, En- 
gine or deceitful Conveyance ( nf or to take 


delaying the Paymenr of it when lent. An he- 
ritable Bond granted 27 March 1720. for 
20500 Pounds Seri. payable 28 March 1721.45 - 
the agreed Price for a Transfer of 5000 Pounds 


rant 

Sterl. of South Sea capital Stock, at the Rate of allowe 
410 Pounds for each 100 Pound's Stock, when Sums « 
the current Price of ſuch Stock- was only 320 Stock 
Pounds in ready Money for each 100 Pound, Grant 
was found to be uſurious : In reſpe& the Annu 
90 per Cet. of Exceſs or advanced Price, was by th 
| | much Vol. 


| (*) Act 247. Parl. 15. Jam VI. (5) 12 A, deſſ. 2. Cap, 16. 


VI. 
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much higher than the common Intereſt, allow- 
ed for the Credit or Forbearance of Payment of 
320 Pounds for one Year ; and here a Loan was 
grafted upon a Sale, It is Uſury when a proper 
Wadſet of Lands exceeding in Rent the Inte- 
reſt of the Money lent, is taken with a Provi- 
ſion, that the Creditor ſhall be liable for the 
Hazard ot the Rents (o); or when any Wad- 
ſetter ſets a back Tack to the Heritor, for Pay- 
ment of a Duty in Money or Victual, above 
the Intereſt of the Sum for which the Wadſet 
was granted (y); or when tie Reverſion of a 
Wadſet is affected with a back Tack for half 
Mail, or leſs, in favour of the Wadſetter, to 


commence after Redemption of the Wadſet (). 


But taking of ſimple Tacks, not relating toprin- 
cipal Sums, is not Uſury, however ſmall the 
Tack-duty be. No Contract is uſurious by 
which the Lender runs the Hazard of loſing all 
his Money, both Principal and Intereſt : As in 
the Caſe of Money borrowed upon Bills of Bot- 
tomry, where the Lender gets nothing if the 
Ship do not arrive ſafe at the deſigned Port. 
Grants of liferent Annuities, exceeding the Rate 
allowed for Intereſt, in conſideration of certain 


dums of Money advanced, are allowed, where the 


Stock is ſunk, becauſe of the Uncertainty of the 
Grantee's Life: But a Bond for a perpetual 


Annuity above the legal Intereſt, redeemable 
by the Debtor, upon Payment of the principal 


Vol. II. N F 


7 Act 62, rarl. 1. Sefl. 1. Ch. II. (p) A& 247. Pail, 15. Jen, 
7) AR 1%, Patl. 6. Jam, Il. COT Fo 
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Sum and bygone Annuities reſting at the Time: 
is uſurious. 0 | 
3. Formerly an uſurary Contract, Bond cr 
Obligation might be reduced at the Suit of the 
Party injured, with the Concurrenee of the 
King's Advocate, or at his Inftance, without 
the Party And being reduced, the principal 
Sum, with the ordinary Annualrent unpaid, fell 
to the King or his Donatary. But the Party, if 
he concurred with his Majeſty's Advocate ( and 
no otherwiſe ) was intitled to recover from the 
Uſurer, the exofbitant Profits, exceeding the 
ordinary Annualrents paid to him. Which Ta- 
ker of Uſury did alſo forfeit his Moveables, 
and was puniſhable otherwiſe in his Perſon (v7). 
Now all Bonds, Contracts and Aſſurances what- 
ſoever made for Payment of more than the le- 
gal Intereſt. for the Loan, or forbearing Pay 
ment of Monies, Wares, Merchandize, or other 
Thing whatſoever, are utterly void (J); whe- 
ther the Payment of the Principal, and of the 
uſurious Intereſt be ſecured by the ſame, or by 
different Obligations. Any Perſon who direct 
ly or indirectly takes more than the legal Inte- 
reſt for the Loan, Exchange, c. or forbearing 
the Payment of Monies, Wares, Merchandize, ot 
other Thing whatſoever, forfeirs the treble Va- 
lue of the Monies, Wares, Merchandize and o- 
ther Things ſo lent, exchanged, Cc. Half to 


che King, and Half to the Perſon who (ues lot 


(r) d. AR 247, Park, 15, Jam. YI, (J) 12 K. Sell. 2. 
Cap. 16. 9 ts | 1 222 
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the ſame, in the County where the Offence was 
committed (). A Contract fairly made con- 
form to Law, is not avoided by the Creditor's 
taking afterwards more than the legal Jntereſt, 
but he only forteits the treble Value. And by 
an uſurious Contract the Security is only void- 
ed, and not the treble Value forfeited, unleſs 
ſomerhing be taken above the legal Rate. 

4. The Taker or Receiver directly or indire- 
Aly of Money or other Reward for Brokage, 
ſoliciting, driving or procuring the Loan, or 
forbearing Payment of Money, over and above 
the Rate or Value of five Shillings for the Loan 
or forbearing the Payment of 100 Pounds Sterl, 
for a Year, and ſo rateably ; or more than 
12 Pence over and above the Stamp-duties for 
making or renewing of the Bond or Bill for 
Loan, or forbearing thereof, or for any counter 
Bond or Bill concerning the ſame, ſhall ſuffer 
Impriſonment for half a Year, and forfeit twen- 
ty Pounds Sterl- with Coſts of Suit, for every 
ſuch Offence: The one Moiety of which For- 
feirure goes to the King, and the other to the 
Perſon who ſues for the ſame, in the County 
where the Offence was committed (). 

5. Uſury may be proved, 1. By Writ (x), 
as by a Diſcharge under the Creditor's Hand, 
„ n at his lending the Money, that 
he was ſatigfhied and paid of the Annualrents 
thereof till a Term 2 * Years after; 8 

N 2 | ne 


{t) 12 A, Sell, . 16. 9 wid. 111 AR , Pat 
16 Jams Vi. 2, Cap. 1 91 (4) 10 $2 (x) 7 l; 
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he could ſhew, that the Diſcharge was grant- 
ed for Love and Favour, without any onerous 
Cauſe. 2. By Oath of the Receiver of the un- 
lawful Profits (y), becauſe of the clandeſtine 
Nature of this Crime. But the Oath of the De- 
bitor is not allowed to be taken in Evidence 
of Uſury paid by him ( z ); for avoiding per- 
jury. 3- Uſury may be proved by the Witneſſes 
inſert in the ufurious Writ (aa); or by any o- 
ther habile Witneſſes preſent at the Tranſadi- 
on, who aſſiſted in calculating the Annualrents. 
Any Thing given by a Borrower ro the Lend- 
er above the legal Intereſt, is not. ſufficient to 
fix the Guilt of Uſury upon him; unleſs it were 
proved to have been expreſly given for inducing 
him to lend the Money, or forbear Payment; 
or at leaſt made appear, that a previous Trea- 
ty about giving more than the legal Intereſt up- 
on ſuch Account, had paſt betwixt the Parties; 
or that the Receiver is an ordinary Uſurer. 


VI. 


Of private Impriſanment. 


1. Px1va Tz Impriſonment is, the confining 
any Perſon in a private Houſe or Place, with- 
out Colour of Law: Which is an Uſurpation of 
Juriſdiction. Thoſe guilty of this Crime in St 
land, were, before the 1701, liable to an arbitra- 

3 | ry 
(3) AQ 7 Parl, 16, Jam. VI. (z) Ibid, (46) Ibid 
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ry Puniſhment. But now all Confinements not 
either conſented to by the Party, or inflicted 
after Trial by Sentence, are puniſhable as 
wrongous Impriſonment (0). 

2. A Father may warrantably, at his own 
Hand, confine his untoward diſobedient Child, 
and a Maſter his ſtubborn and unruly Servant; 
and a jealous Husband may lock up his wanton 
Wife in a Room, without inourring the Pain of 
private Impriſonment (cc ): Becauſe, ſuch Con- 
finement is intended only for allowable private 
Correction and Chaſtiſement. The Friends of 
a mad Man ought to put him under Reſtraint, 
and, if neceſſary, to clap Fetters and Shackles on 
him, to prevent his doing Miſchief. 


VII. 


Other Afts of Oppreſſion committed by private Perſons 
in contempt of Law. | AA 


Suck are the exacting greater Prices for 
Craftſmens Work, than is uſual and allowed 
(dd); ſtopping and obſtructing common High- 
ways to or from Burghs (ee); doing one s 
ſelf right by Violence, or extorting from ano- 
ther what he ſtood obliged in Law to grant, 
who are puniſhable arbitrarily; Slayers and 
Houghers of Horſe, Oxen or other Cattle in 
labouring Time, or their Maintainers and Re- 

WS. 4 | _ + ſerters; 


(bb) Act 6. Seſſ.  & . Parl. k. W. vid, ſupra Sect. 1. 
(ir) L. 3. 6 2. ff. de Liber. hom, exhib. (dd) Act 23. Park 
_ M. (ee) Act 53. Park 6. Q. M. Ad 156. Pail, 12. Jam, 

bs. ' 
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ſetters; Cutters and Deſtroyers of Plough ane and 
Plough Gear in tilling Time; and the Stickers, 
Gorers and Fellers of Oxen or Horſe in the 
Time of leading Corns, or Fuel, are puniſh 

able with Death (J). | 

Having treated of Crinies with reſpe& to 
the Parties more immediately injured ; I come 
now, as I propoſed ( gg ), to confider Crimes 
that relate; 1. To Offices. 2. Thoſe touching 
Law-ſuits, and, 3. Such as concern the Execu- 
tion of Law and Juſtice. 


BOOK V. 
Of Crimes relating to Offices, Law- 


ſuits, and the Execution of Law 
and juſtice. 


CHAP. I. 


Of Crimes relating to Offices, viz. Simony, 
Baratry, Bribery, Partiality, Negh- 
gence, Breach of Truſt, and xtortion 


I DING IM ONT is, the Crime of tra- 
ding with ſacred Things, particu” 
22 1D larly, of purchaſing an cccleſialti- 

SS cal Living with Money. It is ſo 
called from Sinn Magus, who offered to bay 


(ﬀ) Act 110. Pail. 5. 2 AR 82 Parl. Its am. Vr 
(52) Vid. ſapra Bock 1. Chap. 6. 5 : 
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the Gift of the Holy Ghoſt with Money (a). 
Simony is committed by the buying or ſelling 
the Sacraments of Baptiſm (5), and the Lord's 
Supper (c), Ordination, Abſolution (d), as 
well as the Nomination and Collation to Be- 
nefices. If, by a Simoniacal Paction made be- 
twixt the Intrant and Patron of a Benefice, the 
Intrant is cut off from a ſufficient Maintenance 
anſwerable to the Value of the Benefice; the 
preſentation may be reſuſed, and the Lords of 
Seſſion determine what this Competency is (e). 
Simon y? becauſe of its clandeſtine Nature, may 
be proved by the Oath of the Offender (). 
2. Baratry is, the making Application to the 
Pope for procuring a Benefice in Scotland (g): 
Which 1s puniſhable with. Baniſhment, and In- 
capacity of Honour or Office; and to be tried 
either before the Court of Juſticiary, or be- 
fore the Lords of Seſſion (H). | 
3. Bribery is, a corrupt Sale of one's Duty 
in his Office, by taking any undue Reward up- 
on that Account, or Promiſe of ſuch Reward. 
If any Lord of Seffion directly, or indirect 
ly, by himſelf, or his Wife, or Servants, take 
a Bribe, Goods or Gear, from any Party in a 
Cauſe depending before him, he is puniſhable 
by Infamy, Deprivation, and Confiſcation of 
Moveables (1). And all other Judges, Arbi- 
18 4 | ters 
a 11 . Cauſ, 1. O. 1, (e) C. 100. 
ot ? "oy * (4) $21.5 74. va hy Ak 191 (e) 


Act 1. Pail, 21. Jam. VI. (I) Ibid, (g) Act 107. Fail. 7. 


Jam.1, (h) Act 2. Pail, 1. Jam. VI. (i) Act 93+ Pail, 6. 
Jam, VI, . f 
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ters and Aſſeſſors to Judges, offending in that 
Manner, are liable to the ſame Puniſhment, 
Judges are barred from reteiving Compli- 
ments, even from their Friends who | have 
Cauſes before them, What is ſo given to a 


Judge by a Litigant, is underſtood to be a 
Bribe, tho he do'not promiſe to do Unjuſtice, 


or make any Capitulation with the - Giver. 3. 
Nay, it is criminal to take Money upon any Office 
'Ferms,even for pronouncing a juſt Sentence (t) trary 
But a judge is not barred from taking remu- ing te 
neratory Gifts for paſt good Deeds and Services, and C| 
extrinſick to his Office of a Judge. And when Dama 
Judges are guilty of Bribery for what is taken he W. 
by their Wives or Servants, that is underſtood fuſes 
of ſuch Taking known of, and approved by was 
them. For he, who is abſolutely ignorant of are b 
what his- Wife or Servants do 'in that Matter, 6. 
cannot be puniſhed for their Fault. Not only mit C 
the Receiver, but alſo the Giver of a Bribe is for C 
puniſhable (J). And he who offers to cor- their 
rupt a Judge with a Bribe, is puniſhable, tho they 
the Judge do not accept of it, or do nothing Cuſte 
but what is juſt. MEIN e And 
4. If a Judge, in any Cauſe before him, ing c 
give partial Counſel (m), that is, conſult with then 
either Party, he is puniſhable with the Loſs ever 
of Honour, Fame and Dignity ;- tho he receive have 
no Reward upon that Account, and abſtain lowe 
from judging in the Cauſe. And any Lord of Agi 
Seſſion und; 
(k) TL. 2. $ 2, ff de condi, ob turp. cau (J) L. ult, C., | 

ad I, Jul, repetund. (>) AR 104. Fail. 7, Jam. V. (* 
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Seffion who hath ſuffered himſelf ro be ſolici- 
ted in favour of either Party, without ſhew- 
ing the ſame to the Lords in Preſence, may be 
declined as ſuſpected of Partiality in that Caſe 
(1). Upon the whole, the Puniſhment of 
Judges offending in their Offices, is now arbi- 
trary, and ſuited to the Nature of the Offence. 
5. An Officer is liable to a Forfeiture of his 
Office, not only for doing a Thing directly con- 
trary to the Deſign of it; but alſo for negleR- 
ing to attend his Duty, at all uſual, proper 
and convenient Times and Places, whereby any 
Damage ſhall accrue to thoſe by, or for whom 
he was made an Officer. Becauſe, he who re- 
fuſes to anſwer the End for which his 
was ordained, ſhould give way to others who 
are both able and willing to take care of it. 
6. It having been thought expedient to per- 
mit Officers to take certain Fees in many Caſes, 
tor obliging them to the more Diligence in 
their Duty; theſe are guilty of Extortion, if 
they take any thing more than what Law or 
Cuſtom hath allotted: to them for their Pains. 


And a Promiſe to pay them Money, for the do- 


ing of a Thing, which the Law will aot ſuffer 
them to take any thing for, is merely void, how- 
ever freely and ' voluntarily it may appear to 
have been made. For if once it ſhould be al- 


lowed, that ſach Promiſes could maintain an 


Action, the People would quickly be given to 
underſtand how kindly they would be _ 
(n) AR of Sedet, 6 November, 1677. 
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and happy would that Man be, who. could 


have his Buſineſs well done without them, 
CHF: 


Of Crimes touching, Law-ſuits, viz. Main- 
tenance, buying of Pleas, and Þattery, 


AINTENANCE (in Latin a- 

nuteuentia, a Taking by the Hand) 
is, when one nothing intexeſſed, 
doth officioully intermeddle in a Suit depending 
in any Court of Juſtice, by aſſiſting either Party 
with. Money, Countenance or otherwiſe, in the 
Proſecution or Defence of the Suit. Mainte- 
nance is of two Sorts, 1. When a Perſon dath ſo 
without any Agreement to have a Share of the 
Thing in Suit, or Advantage thereby, called 
ſimply Maintenance. 2. When one bargains 
with any Party in a Plea, to have Part of the 
Land or Debt, or any other Thing in-Suit car- 
ried on at bis wn 
or ſome Part of it. Which Crime is: called 
Champerty,, from the French Champ. a Field, 


Is 


teſted for, being, ſuppoſed to be divided be- 
tween the Champertor or Maintainer, and the 
Perſon in whoſe Right he ſues. This is the 
ſame with pattum de quota litis, het wixt an Ad- 
vocate and his Client (a). All Judges and 
their Clerks. are diſcharged to maintain Pleas 


(4) L, 53. fl de paRtiss I. 5, C. de. poſtuls, 


v Coſt, if he prevails, 


and Parti divided; the Field or Thing con- 


or 


inferi01 


are pre 


till tt 
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or Complaints in the King's: Courts, or to take 
Land or other Thing to Champerty, for de- 
laying another Man's Right without Order of 
Law, on pain to be puniſhed at the King's 
Will, 4a loſe their Offices during their Lite- 
time 20 
2. Members of the College of Juſtice or of 
inferior Courts, or any Perſon for their Behoof, 
are prohibited, upon pain of loſing their Pla- 
ces, and all the Privileges thereof, to buy de- 
pending Pleas (c); i. e. to purchaſe for Money, 
Rights to Things in Controverſy before the 
Courts where they ſerve. Becauſe ſuch Per- 
ſons are, by their Quality and Authority there, 
able to create more T'rouble to the other Li- 
tigant. fon} 

3. Battery (from the French batre, to ſtrike ) 
is, when the Purſuer or Defender, in any Action 
before a Court, ſuperior or inferior, lays, 
wounds, or invades the other Party, ſo as he 
may be criminally purſued for it, or is Art and 
Part by adviſing to commit ſuch Offence at any 
Time from ſerving or executing the Summons, 
till the final Execution of the Decreet (d). 
Invaſion by any Stroke, without Blood, is Bat- 
tery. But the firſt Aggreſſor only is culpable ; 
and not. he who ſtrikes in his own Defence. 
The beating of ſome of more Perſons againſt 
whom a common Cauſe is depending, is reput- 

147 6 


(6) Stat, Rob, I. Cap. 22, (e) AR 216, Parl. 14. Jam. VI. 
(4) AR 138, Pail, 8, Ac 219, Paul. 14. Jam. F. 
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ed Battery only, as to the Intereſt of thoſe who 
are beaten. | | 
One guilty of Battery loſes the Plea, and 
Sentence is given in favour of the Party attack- 
ed, upon Proof of the Injury done him, with. 
out farther dipping in the Cauſe or Grounds of 
his Pretenſions. Which Decreet is not redu- 
cible upon any Ground, without Exception of 
Minority. Nor is the Offence to be pardoned 
by the King; and the uſing a Remiſſion thereof 
is held as Conviction to the Eflect aforeſaid. 
Nay farther, if the Offender ſuffer himſelf to be 
denounced Outlaw for not finding Caution, ot 
tor not Appearance to underly the Law, his 
liferent Eſcheat falls immediately, without 
waiting Lear and Day (e). 

This Crime may be tried before the Lords 
of Seſſion in the firſt Inſtance, or before the 
Court of juſticiary, or other criminal Judge 
competent; | 


CHAP. IL 


Of Crimes concerning the Execution of 
Law and Juſtice. 


4 HES E are Breach of Arreſtment, De- 

j _  forcement, reſiſting and maltreating 
: Officers of the Exciſe or Cuſtoms in 
the Execution of their Offices; and Priſon-break- 


ing. | 
TIT. 
(ec) d. AR 138, & d, AR 219, "Pg 


Re 

al 
been at 
the Pa 
arbitra 
preferr 
and 1 
ought 
gence. 


Chap. 3. Law of Scotland. Tit. r, 2. 205 


TIT. I, 


Breach of Arreſiment . 


Reach of Arreſtment is a Delivery of move- 
able Goods to the Owner, after they had 

been arreſted in the Deliverer's Hand, Whereot 
the Pain is Confiſcation of Moveables, and an 
arbitrary Puniſhment. Bur the Party injured 1s 
preferred to the Fisk, for Payment of the Debt 
and Damages due to him (4); whereof he 


ought not to be diſappointed by his own Dili- 
gence. « 


Of Deforcement: 


1. Eforcement ( in Latin deforciatio) is, a 

reſiſting and oppoſing Heralds, Pur- 
levants, Meſſengers, Macers, and other Offi- 
cers of Court or Juſtice in the Execution of 
their Office, and upon Account thereof. For 
it is no Deforcement to uſe Violence to an Of- 
ficer of Juſtice,who is not diſcharging his Office 
at the Time; or to treat him fo upon any ex- 
trinſick Account, as in àa common Scuffle occa- 
ſioned by his own Indiſcretion. Simple oppo- 
ſing or moleſting any Officer of Juſtice in the 
Diſcharge of his Office, without ſhedding of 


Blood, 
(«) AR 118, rail. 7, Jam. vl. 
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Blood, is Deforcement, For theſe Words, # 
the Effufion of their, Blood (a), relate not to ge. 
forced in doing the ſame, or be moleſted, invaded, but 
only to the Word purſued, immediately preceed - 
ing. This Crime is incurred, not only by the Per. 
ſon againſt whom the Letters were ſerved, ot 
. thoſe hounded out by him (4), who ts anſwer- 
able for their Deeds, and the Deeds of any 
whom he could hinder, as his Wife, Children 
in familia, and Servants, or of- others in his 
Preſence whom he did not require to forbcar : 
Bat alſo, it is incurred by any others who uſe 
ſuch Oppoſition to the Officer of Juſtice (c); 
or by any Magiſtrate refuſing, when required, 
to aſſiſt him. 
2. One convicted of Deforcement is liable 
to an arbitrary Puniſhment, and forfeits his 
Moveables, vhereof one Moiety goes to the 
King, and the other to the Perſon at whoſe 
Inſtance the legal Warrant of the ftopped Exc- 
cution was obtain'd (d). Who, if he think 
it more for his Intereſt, may, inſtead of claim» 
ing an Half of the Oftender*s Moveables, infill 
for Payment of the Debt and s due to 
him out of the firſt and readieſt of the Whole, 
before the King draw any Share (e). Aſſiſtants 
in the Deforcement of a Meſſenger executing 4 
Caption for civil Debt, were not only adjudged 
to have forfeited their Moveables, but allo de- 
7 1 | | | cerned 
(4) AR 150. Fatl. 12. ps VI; { 6 2 Thid. (e Stat, Wilhelmi 


Cap. 4+ $ 1. Act 84. Parl, 11, Jam. VI. (4) Act 130. Pail 14+ 
Jam, VI, (e) Act 118. Path, 7. Jam, Vh.. * 
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cerned joyntly and ſeverally to pay the Debt. 
The Deforcer of a Meſſenger executing Letters 
of Caption againſt a Criminal, is guilty as Art 
and Part of the reſcaedPerſon's Crime. A Meſ- 
ſenger's Execution diſappointed, or hindred by | 
Deftorcement, is declared to be lawful and or- | 
derly, as if it had been perfected (7): Which | 
is to be under ſtood only of Executions of Sum- 
mons, or Charges of Horning relating to Move- 
ables, and not of Executions of Land- rights. 

3, A Meſſenger, when deforced, uſes to 
break his Wand of Peace, as a Symbol of the 
Deforcement, and proteft for Remedy of Law 
This Crime is putſued only before the Court of 
Julticiary (g). | 

4. The Libel bears always, that the Meſſen- 
ger broke his Wand of Peace: Bur tho' ſuch a 
Circumſtance be not proved; the Aſſize ever 
bring in the Pannel guilty of Detorcement, if 
reſiſting and oppoſing the Meſſenger is proved. 

A Meſſenger deforced does ordinarily give in 
with the Libel an Execution of Deforcement, 
narrating how, and by whom, he was deforced: 
Which is neceſſary for ſuſtaining the Letters, or 
Summons as orderly executed; but the Trial of 
Deforcement may go on without it, For 
the Meſſenger may perhaps be killed, and ſo | 
could give no Execution, or be bribed by the 1 
Deforcer, and will give none; in either of | 
which Caſes, it were hard that the Crime of 
Deforcement could not be purſued, And where | 
E462 | 
| 


ff) & Act 150, (s) Reg. Maſeſt. Libe 4. Caps 27, 
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a Meſſenger is deforced in- the Execution of 
legal Diligence, as Horning, Caption or Poind. 
ing, ſuch Diligence needs not to be given out 
with the Libel, in a criminal Trial, becauſe 
Deforcement might be tried, tho* the Meſſen. 
s Warrant were not extant, as when it is vi. 
olently taken from him and cancell'd, - 
5. The common Defences, in ſuch a Trial, 
are, 1. That the Meſſenger, when reſiſted or 
moleſted, had not a Blazon on his Breaſt, where, 
by People might know him to be ſueh an Of. 
ficer of Juſtice. 2. That he did not ſhew his 
Warrant, when required to do it. But the 
Neſſenger's not ſhewing his Warrant, when it 
was not called for, doth not exculpate the Pan- 
nel, 3. That a Suſpenſion of the Debt, or a 
written Superſedere of Diligence had been intis 
mated to the Creditor or Meſſenger, before 
Deforcement, in executing a Caption, 1s 4 
Ground to aſſoilzie the Pannel : But his having 
an unintimated Suſpenſion, or Superſedere, is no 
ood Plea for him, 4. It is a good Plea in 
erving a Poinding, but not in executing 4 
Caption, that the Execution was before Sun- 


riſing, or after Sun- ſet, or under Cloud and 


Silence of Night. 5. It is relevant to aſſoilzie 
from Deforcement in executing a Poinding, 
that the Pannel produced a Diſpoſition of the 
Goods {ought to be poinded, with an Inſira- 
ment of Poſſeſſion in his Favour, and o 
to make Faith thereupon, ot to ſwear that the 
Goods were his own. It is relevant alſo . 
"BE $2: | le 


e 
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ſoilzic an Heritor, for ſtopping the poinding 
of his Tenants Goods, that he did it jure po- 
thece, till he was paid of a Year's Rent due to 
him. But the Pannel's Offer to prove that the 
Goods, whereof the Poinding was ſtayed, be- 
long to himſelf, or that the Owner thereof ows 
him a Year's Rent as his Tenant, doth not 
purge the Deforcement; if he did not, at his 
ſtaying the Poinding, offer to make Faith upon 
his Right to the Goods, or claim his Hypo- 
theck. Nor is it a relevant Defence againſt 
Deforcement, in executing a Poinding, that the 
Debt to have been poinded for, was ſatisfied 
and diſcharged; becauſe the Letters were the 
Meſlenger's Warrant, who was not bound to 
dip into the Point of Right, and if a Debt ſa- 
tisſied had been poinded for, the Poinder 
would have been guilty of a Spulzie. Nor 
is it relevant to exculpate in a Trial for De- 
forcement, that a Poinding hindred was for a 
Debt due to the Meſſenger himſelf; or that 
the poinded Goods taken from him were after- 
wand ee bovngor =o ie ac | 
6, Deforcement, as other Crimes, may be 
proved by Witneſſes, even by thoſe carried a- 
long with the Meſſenger, for verifying his Exe- 
cution : Who will be received as Witneſſes, tho 
they were beaten in the Deforcement; if they 
de purged of partial Counſel and Malice, and 
do not ſwear as to any Wrong done to them- 
ſelves. Perſons inſert by the Meſſenger as Wit- 
neſles in his Execution of Deforcement, were 


Vol. l. admitted 


— — 


not, per ſe without other Evidence, prove that 


\ 
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admitted as neceſſary Witneſſes in the Trial for 
the Purſuer, tho* they were his own Servants, 
And one of ſuch Witnefles was, in a Trial of 
Deforcement at the Inſtance of the Meſſenget 
and King's Advocate, allowed to bear witneſs 
ad. vindictum publicam ; albeit he was within the 
Degrees defendant to the Creditor in a Caption 


. diſappointed by the Deforcement, in reſpect his 


Friend did not concur in the Trial. Bur Wit⸗ 
neſſes in the ' Meflenger's Execution, to whom 
any Injury is libelled to have been done, at the 
Deforcement, will be caſt from witneſſing at the 
Trial, tho? they ſhould paſs from the Injury 
done to themſelves; becauſe they were once [ta- 
ted as Parties. Neither can a Meſſenger defor- 
ced be admitted as Witneſs in a Purſuit; at the 
Inſtance only of his Imployer and his Majeſty's 
Advocate: Nor yet is ſuch an Imployer a ha- 
bile Witneſs in a Trial at the Suit of the Mc 
ſenger, tho" the Imployer paſſeth from an Inju- 

done to himſelf.” Again, thoꝰ a Meſſenger is 
to be truſted in Things belonging to his Office, 
as that he cited or denounced any Perſon fugi- 
tive: Yer his Execution of 'Detorcement doth 


he was deforced, 

7. Albeit the Intereſt of the Fisk and Party 
injured in the Caſe of Deforcement can be re- 
covered only by Action; nothing (binders the 


-Offtcer deforced to found on the Deforcement 


-accompagied with Violence offered to him in 
0 the 
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of Homicide committed by him therein (5). 
ir Wc 


ager 

neſs X | | 

the Op, hindring and moleſting Officers of the Cu- 
tion ſtoms or Exciſe, in the Diſcharge of the Duty of 
| his their Offices. "PEE 

Wit- 3 

hom 1, Perſon for oppoſing, moleſting, hin- 
the dring and obſtructing any Officer or 
the Officers of the Excife, in the due Execution of 
jury the Powers or Authorities granted by Law to 
ſta· {ſuch Officer or Officers, forfeits the Sum of 


Ten Pounds Sterling, whereof one Moiety goes 
to the King, and the other to the Informer or 


ſty's Purſuer (a). 4 | 

ha- 2. Eight or more Perſons armed with Club or 
Mel- any Manner of Weapon, tumulruouſly aſſembled, 
nju- forcibly hindring, wounding or beating any Ot- 
er is ficer ot the Cuſtoms, in the Execution of his 
nice, Office, or ſuch as act in their Aid or Aſſiſtance, 
fugh are ta be tranſported to the King's Plantations 
doth in America for ſuch a Term, as the Court thinks 


fir, not exceeding, ſeven; Years, and returning 
betore the Term expired, ſuffer as Felons with- 
out Benefit of Clergy (5). | 4. 
3. Which Offences relating to the Exciſe (e), 
or Cuſtoms (d), may be heard, tried and de- 
N eb termined 

(b) Vid. ſupra, Book 4. Chap, 1. Tit, 3. | 


(4) 6 Geo, I. Cap. 21. 6 7. (6) Ibid, 6 37. Ce) 
ul 3 3 4%) 1: Gap"a1e $7," (6 id, ,. 


the Execution of his Office; to take off the Guilt 
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_ termined either in the Coutt of Exchequer, ot 


in the Court of Juſticiary. A Libel for defor- 
cing Officers of the Exciſe or Cuſtoms, needs 
not to bear, that Notification was made to the 
Deforcers, that the Perſons moleſted wete ſuch 
Officers, or known by them to be ſuch, 


11 T. W. 
Of Priſon -breaking, 
1. HRiſon- breaking is, when a Perſon reftrain- 
ed of his Liberty by lawful Authotity, 


does eſcape from his Confinement, without be- 
ing delivered by due Courſe of Law. For there 


are not only Priſons in Deed, as a common Goal, 


but alſo Priſons in Law, as the Stocks, the Cu- 
—— of any Officer, that has one under Ar- 
reſt. 5 | | 

2. The Puniſhment of this Crime is arbitra- 
ry: A Priſoner, whether for civil Debt, or for 
a Crime, is liable to an arbitrary Puniſhment, 
for making his Eſcape out of Priſon, tho' the 
Priſon was broken by others, without his Know- 
ledge or Acceſſion thereto ; or tho he uſed no 


' 


Violence in his getting out of Priſon ; or fled 


out ot it, finding the Doors open: Becauſe, 
the Eſſence of this Crime conſiſts in the Con- 
tempt of Authority. Not only thoſe who break, 
or make thcir Eicape out of the King's Priſon, 


but alſo ſuch as break, or eſcape out of, the Pci- 


fon of a Burgh of Barony, or privately 7 
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draw out of their Confinement in a Magi- 
ſtrate's Houſe, where they were under lawſul 
Arreſt and Reſtraint of their Liberty; are ſub- 
je& to an arbitrary Puniſhment : Becauſe Im 
priſonment is nothing but a lawful Reſtraint of 
Liberty. Breaking up the Door of a Room 
within a Priſon where Perſons. were confined 
for capital Crimes, or ſetting Fire to the Door 
of a Priſon, with a Deſign only to force it o- 
pen and let out the Priſoners, is relevant to 
infer the Fain of Death. A Perſon, tho' un- 
juſtly committed to, and detained in Priſon, 
cannot impune break it, or make his Eſcape - 
out of it ( a ): Becauſe a private Man is not 
allowed to repair any Injury done him by Vi- 
olence, or to judge of the Juſtice of his own n 
Impriſonment, without ſeeking Redreſs from 
lawful Authority. Nor is -one's Guilt of Pri- 
ſon-breaking, or eſcaping out of Priſon, purg- 
ed and taken away by his inſtantly returning 
to Priſon. But if a Priſon is fired by Light- 
ning or otherwiſe, without the Privity of the 
Frog he may lawfully break it to ſave his 
ile. 
2. Not only thofe who break or eſcape out 
of Priſon, but alſo ſuch as aid them in it, and 
the Keepers, by whoſe Contrivance or Conni- 
yance, or Negligence they eſcape, are puniſh- 
able ( b ). Where a Priſoner for civil Debt e- 
ſcapes, thro the Keeper's Negligence in his Dy- 
O 3 y: 


(a) L. 13. ff. de euſt od. mon, (6) L, 8. l, I Os . 12. f. de cu: 
fled, 1er. I. 4. C. gods | | 
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ty, the Keeper muſt anſwer for the Debt, or 
for the Debtor's Body (c ); and muſt purge 
himſelf by Oath, that the Eſcape was without 
his Will or Conſent (d). 3 

4. An Indictment for breaking Priſon, and 
diſmiſſing Priſoners out of it, is relevant with- 
out naming the Priſoners. And ſuch an Indid- 
ment for breaking the Priſon of a Burgh of Ba- 
rony, and ſetting the Priſoners at Liberty, was 
ſuſtained at the King's Advocate's Inſtance, tho 
no private Party injured did joyn in the Proſe- 


* 


cution. 


950 Stat, 2. Rob. I. Cap, 19. N. 3. (4) Stat, David II. Cup. 
1. N. 6. | | | N 
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PAR T IL 
Of criminal furiſdiction; the 
Courts both ſovereign and ſub- 
ordinate, wherein Offenders are 
tried for Crimes; and the Or- 
der of judicial Proceedings An 

gainſt p hem. | 


ECB. K. 
Concerning criminal Juriſdiction, 
and the Courts wherein Offen- 
ders are tried for Crimes. 
CHAP, I. 5 
Of criminal Juriſdickion. 


$SARXRIMINAL Juriſdiction, term- 
ed the Power of the Sword (a), is 


— 


Crimes. ' wy 
2. This Juriſdiction is, 1. Either cumula- 
O 4 1. J Cyr 


tiye, or privative. 


(4) L. 3. ff. de jarild, 


a Power of judging and puniſhing 
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[ 1. ] Cumulative or concurring Juxiſdiction 
is, that which different Judges may ſeparately 
exerciſe within their reſpective Diſtricts. In 
which Caſe the one may bar the other by firlt 
_ citing or apprehenditig. the Delinquent (5) 
which is termed jus praventionis. In a Competi- 
tion for the Right of Prevention, the firſt At- 
tacher of the Criminal, whether by apprehend- 
ing or citing him, has the Right to judge him. 
And where he is apprehended by Order of one 
Judge, and cited by another's Warrant at the 
ſame Time; the former is preferted. But if a 
Judge give the firſt Citation, only as a Sham to 
cover and protect the Offender, from being ef- 
fectually proſecuted before another Court; that 
colluſive Prevention will not hinder the other 
Judge having a cumulative Juriſdiction, to try 
the Crime, when the firſt -Attacher delays to 
do it, Nor will Prevention uſed by one * 
competent, annul the Trial of a Crime before 

another, if not objected before Sentence. 
Cumulative Juriſdi&ion ariſes to a Judge, 1. 
From the Offender's dwelling within his Ter- 
ritory : Partly, becauſe everyJudge ſhould purge 
his own Bounds of Malefa&ors, who may infect 
others by their Example, and rea& the {amt 
Crimes where they dwell; partly, for that it 
would encourage Wickedneſs, it a Perſon, hav- 
ing committed a Crime in a foreign Juriſdicti- 
on, could not, upon his returning home, be 
5 pPuniſh⸗ 


(b)L. . f. de ſudic. Ad 29, Parl, 11. Jam, VI. Ver, and fur 
ther the ſaid heritable Stewart. nnen 
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puniſhed by the Magiſtrate there, who may beſt 
know his Life and Converſation. 2, A Crimi- 
nal may be cited and tried before the Judge of 
the Place where the Crime was committed, al- 
beit he dwell elſewhere, and is not apprehend- 
ed (c), not only to terrify others from offend- 
ing in ſuch Manner, and to «np thoſe inju- 
red; but alſo, becauſe the Trial there is more 
eaſy, and leſs expenſive. ' 3, A Criminal may 
be tried in the Juriſdiction whers he was taken, 
according to the Rule, ubi te invenro, ibi te punto 
(4). But ſuch a Judge can only progeed a- 
gainſt him, if he be preſent, and cannot cite 
him, if abſent. 4. A Judge acquires Juriſdi- 
tion over Criminals by Prorogation. Proro- 
gated Juriſdiction is what a Judge gets over a 
riminal not ſubje& to his Cognizance, 'by the 
Criminal's waving his Privilege, ang  ſubmit- 
ting himſelf to a Trial before ſuch a Judge. 
Which 'is done either expreſly, or tacitely, by 
appearing and offering dilatory or. peremptory 
Defences ; for primus actus judicii eft judicis ap- 
probatorius, But an incompetent Juriſdiction is 
not prorogated, by proponing deblinatory De- 
G : Wann 
(2. ] Privative Juriſdiction is, a Power of 
judging appropriated to one, who excludes o- 
thers, and takes from their Cognizance what 
otherwife would naturally fall under it; As 
when Lords of Regality repledge. from the 
(c)L, 1. C. ubi de crim, Act 34. Parl. 2. A& go» Parl. 6, Ad 
148. Parl. 13. Jams 1. (4) L. 1 & 2. C. ubi de crime * N 
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Court of Juſticiary, or from Sheriffs, Oflenden 
dwelling within their Regalities. 
2. Criminal Juriſdiction is either ordinary, t 
extraordinary. 
[I. J Ordinary criminal Juriſdiction is that 
which belongs to the ordinary criminal Court 
(2. ] Extraordinary criminal Juriſdiction is 
1. That peculiar and privative Juriſdiction 
which is exerciſed over Peers. 2. The Juril- 
diction of temporary Courts, as Commiſſions 
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of Oyer and Termine. 
e OHA Puodie 

Of criminal Courts, 

uh OURTS wherein criminal Juriſdidi 


on ĩs exerciſed, are either extraordins 


ry, or ordinary. 

Extraordinary. criminal Courts are thoſe 
| Where Peers are tried, and temporary Com- 
miſſions of Oyer and Terminer, _ 

Ordinary criminal Courts are, the Juſtice- 
court, or Court of Juſticiary, the Circuit- courts 
the Court of Juſticiary of the Admiralty, the 
Courts of Sheriffs, Stewarts, Bailies of Royalty 
and Regality, Juſtices of Peace, aud Barons: 
The Nature of all which extraordinary and of- 
canary Courts I ſhall conſider in Order as the 
EE | | | 
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TIT, L 
M bere Peers are to be tried. 


1. TNEers of Scotland and England at the Uni- 
on, and Peers of Great Britain created 
ſince, and the Succeſſors to their Dignities (a), 
muſt, upon Indictments of High Treaſon or Fe- 
lony, or Miſpriſion of either, be tried either out 
of Parliament by their Peers, before one of that 
Body, whom the King, by Commiſſion under 
the Great Seal of Britain, doth conſtitute Lerd 
high Steward of the Kingdom pro re nata ; or 
tried in Parliament by the Houſe of Peers; at 
whoſe Deſire his Majeſty grants a Commiſſion 
to one of their Number ( commonly the Lord 
Chancellor) to be Lord high Steward, who 
preſides in the Trial; 3 
2. A Queen Confort, and Queen Dowager, 
whether ſhe continye ſole after the King's 
Death, or take a ſecond Husband, be he a 
Peer or Commoner, and all Peerefles by Birth, 
whether ſingle or married, to Peers or Com- 
moners, are intitled to Trial as Noblemen (4); 
but a Lady ennobled only by Marriage, for- 
feits. her Dignity and the Privilege of ſuch a 
Trial by the Peers, if ſhe marry a Commoner. 
And no Lord of Feland, cr of any foreign Coun- 
try, nor the Son and Heir apparent of any Peer, 
bach Right to ſuch a Trial in Britain. 
VAE 


„ Magna Charta Cap, 28, junct. Anic, 23, of th; Union · 
K N. Eg. * H H thy, g 
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3. Tho' a Peer hath the Privilege of Trig 
out of Parliament by his Peers, upon TIndis- 
ments of High Treaſon, or Felony, or Miſpr; 
ſion of either: Yet it ſeems, that regularly he 
is to be tried far all other Crimes, as a Com- 
moner, by the Country, or an ordinary Jury, 


& 3 3s on 6 


Concerning Commiſſions of Oyer aud Terminer, 
& | He Sovereign may iſſue out Commiſſion 
1 of Oyer and Terminer (q. d. 0vir & in. 
miner ) in Scotland under the Great Seal of Ny. 
tain, naming always therein Three of the Lords 
of Juſticiary, and one of them of the Quorum, to 
hear and determine High Treafon and Miſpr- 
ion thereof committed in Scotland (a). But 1 
Perſon having Right of Juſticiary in Caſes of 
fuch Crimes Anno 1708, certified by the Lords 
of Seſſion to the Lord Chancellor of Great Br 
tain, Within any Diſtri& where the Commiſſion 
of Oyer and Terminer is to be executed, muk 
be in the Commiſſion and one of the Quorum (9), 
Treaſons and Miſpriſions of Treafon commit- 
ted by any Native of Scotland upon the, high 
Sea, or in any Place out of Great Britain, maj 
be enquired of, heard and determined before 
Commiſſioners of Oyer and Terminer, to be 
named by the King in any Shire or Stewart?) 
of Great Britain his Majeſty ſhall appoint, ” 
$90! 


elſe. Sv 
viv. Wil 
Murder 
and not 
expreſs 
high TI 
only be 
the Cit 
miſſion: 


( A. Cap. 21, F 1. (b) Ibid: $ 2, 
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ind lawful Men of the ſame Shire, as if 
the Crimes had been there committed (c). 


1 T. in 
Of the Juſtice Court, or Court of Juſtiriary. 5 


1. Ne Juſtice Court or Court of Juſticiary 
is, by its Conſtitution, the ſovereign 
judicature of all Crimes in Scotland; and many 
of the higher Nature can be tried no where 
elſe. Such as, 1. The four Pleas of the Crown, 
0%, Wiltul Fite- raiſing, Raviſhing of Women, 
Murder and Robbery ought to be tried there, 
and not by any inferior Court (a) without an 
expreſs Commiſſion from the King. And tho 
high Treaſon, and Miſpriſion thereof may not 
only be tried in the Juſtice Court, but alſo in 
the Circuit Courts; and before Royal Com- 
miſſions of Oyer and Terminer, under the great 
Seal of Britain: Yet the Lord Chancellor, or 
Lord Keeper of the great Seal of Britain, may, 
upon Requeſt of the King's Advocate general, 
award his Majeſty's Writ of certiorari, under 
the ſaid great Seal, directed to any Juſtices of 
Oyer and Terminer, or the Juſtices of the Cir- 
cuits, or other Court having Power to judge in 
Caſes of high Treaſon, or Niſpriſion thereof 
in Scotland, commanding them to certify Indict- 
a ments 


(c) 7 A. Cap- on $ 8. ** 482 
(4) Leg. Malcolmi II. Cap, 13. Quon, attack, Cap. 26. 
Stat, Alex, II; Cap, 24 ISNT vt Þ 
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ments of ſuch. Crimes brought before them in- 
to the Juſtice Court; which Court may proceed 
upon, hear and determine the ſame ; as the 
Court of King's Bench in England may do upon 
Indictments removed or certified into the {aid 
Court (0). The Juſtice Court may alſo. hear 
and determine Treaſons, and Miſpriſions of 
Treaſon, committed by any Native of Sctlaud 
upon the high Sea, or in any Place out of Great 
Britain (c). 2. The Crimes of railing upon, 
or curſing God, or any of the Perſons of the 
er, Trinity (4); the ſecond Neglect o 

iniſters to pray in expreſs Words for the King, 
Queen and ee (e). The third Fault 
ol denying the Being of God, or any of the per- 
{ons of the Trinity, or the Authority of the 
Scriptures, or the Providence of God (), no- 
tour Adultery in order to the Puniſhment of 
Death (g), fall only under the Cognizance of 


he was 
Crimin 
Scotland 


the Court of Juſticiary. 3. This Court is au- of the 
thorized to infli&. the ſame Puniſhments upon made 1 
Jeſuits, Prieſts and trafficking Papilts, as the is here 
Privy Council of Scotland was (h)] impowete remitte 
to do (i). And tho the high Admiral of &«- puties. 
loud hath the ſole Juriſdiction of all maxitime twixe | 
criminal Cauſes in the - firſt Inſtance (+); tbe lities 
Judges of this Court may advocate criminal Lords. 
Cauſes from him, as not being maritime. The ſes, th 
Fas „Cap. 21.6 3, (e) Ibid. 6 5. 1. Pall. Wnere 
3 n f ( A, WM. 2 8 1 9 (99 5 44 11. | 
Seſſ. 3. Parl. k. W. (g) Act 105. Patl. 7. Jam, VI. (4) 1 
Act 3.'Scfl. 2 & 9. Farl. K. W. (+) 12. As Sf 2. Caps 14 0 
z 12. (6 Act 16, Fatl. 3. Ch. II. enen | - 


Tad þ . 4 
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„ 


whole Rights, Powers and Privileges of this 
Court are ratified' (1). of 1o 2 117 


2. But a Lord or Builie of Regality, may, in. 


. 


the Caſe of Crimes falling under his Cognizanae, 
repledge from this Court an Offender dwelling 
within the Regality, i e. may crave and get him 
to be remitted to be judged in his Court, upon 
Sureties found by the Repledger to do Juſtice 
there within Year and Day; and by che, Perſon 
repledged, to appear there to underlysthe Law 
for the Crime laid to his Charge: In which 
Caſe the Repledger; if he fail to do Juſtice up- 
on him in due Time, ines his Coart;\ for) Year 
and Day, the Surety, who borrowed the Cruni- 
nal, is liable to an'Unlaw or Amerciament, and 
the Lords of Juſticiary (out of whoſe Hands 
he was:taken ) may proceed to: try. him (m). 
Criminals dwelling within any of the Mes uf 
&«land, except Orkney and Zerland, and a Part 
of the Iſle ot Arrun, are, upon &pplication 
made in the Name of the Duke of Argyle (ho 
is hereditary | Juſtice General in thoſe Parts) 
remitted to be tried by his Grace and Bis De- 
puties. However, there is this Difference be- 
twixt laick Regalities, and eccleſiaſtical Rega 
lities which were reſerved to the Erectien 
Lords, after Suppreſſion: of thoſe religious Hou- 
ſes; they formerly belonged to: That the Lords 
of laick Regalities may always repledgs ; 
whereas the repledging Privilege is allowed 5 
eccle- 


(1) Act 4. Sel, 5, Parl. K. W. c un. attach. Cap. 
ü & 17. Foim of Batoa Courts, Cap, 2 


V . 
— — Ou wr . — ——_AT An CIS 
_ ä i ded. A 
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4. The Juſtice Court hath no ſtated Terms 
of ſitting, nor any Vacation, except that ne- 
ceſſary one when the Lords go in Circuit; bit 
fit conſtantly. at Edinburgh each Munday in 
Time of Seſſion, or oftner pro re nata when Bur 
ſineſs offers, in a Houſe called the /Tolbooth, 
becauſe it was formerly the common Priſon in 
that City. And continue doing Buſineſs in 
Diet of Court ſo long as they think convenient: 
for they are not tied to fit ſo many Hours, s 
the Lords of Seſſion are. To ſtrike or hurt aty 
Perſon within the Court, while the n are 
fitting, is puniſhable with Death (o). 
J. Cauſes are here adviſed and voted with 
open Doors, in Preſence of the Pannel and Af 
ſize, and all others; tho none dare ſpeak un- 
| leſs defired, or make any Diſturbatice, upon 
pain of Impriſonment: But in Caſes of Rape, 
Adultery and the like, all Perſons, except Par- 
ties and their Procurators, may be removed, 

N 7 ade 


12 Act 29. Parl. rr. Jam, Vn Verſ. And farther, the ſaid 
_ heritable Stewart, Ce) AR 1734 Pail, 334 Jam. Vi: 
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while the Proof is leading (). The Diets ate 
peremptory, ſo that if an Indictment or crimi- 
nal Summons be hot called on the preciſe Day 
in the Citation, it falls, and a new Indictmet 
or Lettets muſt be raiſed. Sentences after Tri- 
al, and Evidence given, are not reviewed on 
reclaiming Bills. Nor cart the Lords prorogate 
Days once appointed by them for the Executi- 
on of ſuch Sentences. And, in Caſes whers 
Bills are allowed, as for reponing Perſons a- 
gainſt Acts of Fugitation, ot Fines for Contu- 
macy in not appearing to underly the Law, ot 
to paſs upon Aſſizes, or to bear witnefs in Tri- 
als, or for not reporting criminal Letters; 
when « Petition is refuſed; a ſecond Petition 
for the ſame Thing cannot be offered, unleſs 
the Petitioner obtain Leave to withdraw his 
7 Petition, by giving in a Bill for that 
rty. RON | | f 

6. Fines; Amerciaments or Unla ws infli aged 
upon Offenders, or Perſons guilty of Contuma- 
cy, are ſometimes ordained wholly to be-paid 
to the King; and ſometimes only « Patt of them, 
and the reſt appointed to be given to private 
Parties injured, or applied to ſuch other- Uſes 
8 the Judges think fir. For Payment of which 
Fines, Horning and Caption may be iſſued forthi 
d courſe upon the Acts of Ad journal. And 
Denunciation at the Market-eroſs of Edin- 
burgh, head Burgh of the Shire · within which 
the Court fits, will as effectually make Ef- 
(t) A& 28. Seil. 4. Fu W. A M 85 
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cheat fall, as if made at the head Burgh of the 
Shire where the Parties dwell (7). Eſtreatz 
i, e Extracts of Fines and Unlaws, and of eſ- 
cheat Goods, wherein the King has Intereſt, 
are yearly given up. by the Clerk of Court, up- 
on Oath, to the Remembrancer of Exchequer, 
in order to be levied for bis Majeſty's Uſe, 

7. Advocates here are not oaly appointed, 
as Occaſion requires, to plead in Defence d 
poor Criminals, upon their Application for Lyy- 
ters: But alſo gratis Warrants are granted to 
poor Purſuers, that Clerks, Macers and, others 
may ſerve without Money, for bringing their 
Suits to Concluſion. 

- $8, The Records of this Court are termed 
the Books of Adjournal ; and Perſons concem- 
ed in the Management of Trials here, are the 
hudges, Advocates, Clerk, Afize, Macers, and 
Dempſter. a St ES | 


H 
Of the Judges in the. Court of Guſticiary. 
1. THESE were formerly a Juſticergeaeri, 


Juſtice-elerk, and Juſtice-deputies Which Ju- 
ftice-deputies. ( tho not limited to any definite 
Number) ere commonly two, appointed by 
a Gift from the King under the pravy Seal 
Theſe Judges uſed to determine the Pur 
ment of Criminals, in difficult and 5 


1 77 Ad 126. Pail, 18, Jane Vis 
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led chief Juſtice, and principal 


Aut c 


Caſes, by Advice of the Lords of privy Coun- 
eil; who often ordered Aﬀeflors to joyn with, 
and aſſiſt them. But in the Year 1672 (a) the 
ambalatory Office of Juſtice-depuries was quite 
ſuppreſſed : In lieu whereof, five Lords of Seſſiôn 
were adjoyned to the Juſtice-general and juſtice- 
clerk, with equal Power, called Commiſſioners of 
Juſticiary, becauſe they fit by ſpecial Commiſſion. 
2. The Office of Juaſtice-general ( cal- 
. ) 
flows, by Commiſion from the Sovereign, 
under the great Seal, either for Life or 
during Pleaſure, as his Majeſty thinks fit. This 
great Officer of Juſtice firs only in the tres 
Court, when he thinks fit to come, and may 
go, or not, to the Circuits, as he pleaſes. 
3. The juſtice Clerk (who, before the U- 


nion of the Nations, was an Officer of State) 
has his Place alſo by Gift under the 


great Seal, 
either during Pleaſure or for Life, as the King 
pleaſes. He names the Clerk of Court, who 
1s called his Deputy. | 

4. The other tive Lords of juſticiary are, by 
Letters from the Sovereign, admitted ad vitam 

am. : 

5. The Judges aforeſaid hold Court at Edin- 
burgh each Manduy, or oftner, if Buſineſs: fo 
require. They meet at Nine of the Clock in 
the Morning, when the Court Bell rings. 
They fit in' Scarlet. Robes faced with white 
dattin, that of the Juſtice General being diſtin- 

5 guiſhed 


(4) AR of Regul. of the Juſtice Court 1672, Artic, f. 
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guiſhed from the teſt, by Lining of - Ermin 
and the Juſtice Clerk's by a Facing of white 
pinked Sattin. The Juſtice Gencral, if preſent, 
preſides, and, in his Abſence, the Juſtice Clerk, 
who takes his Chair. Where both theſe arc 
abſent, the Lords preſent elect one of their 
Namber to preſide far that Time. Four of 
theſe Judges are a Quorum in Time of Seſſion 
b ), and three in the Vacation (c Their 
worum is determined according to the Terms, 
and Vacation of the Court of Seffion ; For, as 
hath been already obſerved, this Court hath no 
fix'd Terms of fitting, or Vacation, It is high 
Treaſon, to kill any Lord of Juſticiary fitting 
in Judgment (4). They are authorized to 
regulate the inferior Officers of Court, and 
to order every other Thing concerning it. A 
uorum of the Lords is neceſlary to fipn 2 

iſt of any grand jury (e), or for judging. 
But one Lord may adjourn the Court, or 
continue a Diet of Compearance till another 
certain Day; or may paſs Bills for raiſing 
criminal Letters or Summons, or Letters of In- 
timation, or Letters of Diligence, for citing 
Criminals, Witnefles, and Aſſizers, in the Calc 
of Indictments; or Bills for raifing Letters of 
Exculpation, or Recrimination. | 


SECT. 


(b) A& of Regul. of the Juſtice Court Art. 1. (e) AR 23. 
os 3. Ch. II. (4) 7 A, —— at. 6 bo Ge) d. A& ok Regt 
L508 0 


bo 
ot 4 


SECT. IL 
Of the Advocates, Clerk, and Aſſjze. 


1. THE King's Advocate or Solicicor, or 
both, plead for the Purſuer in a criminal Trial, 
it being the Sovereign's Cauſe ; and other Ad- 
yocates for the Pannel; And ſometimes the 


King's Lawyers employ other Advocates to 


aſſiſt them. Lawyers are not allowed for pri- 
vate Perſons, whether Purſuer or Defenqer, un- 
leſs they be preſent, Bur alþeit an Advocate 


for a Crimimal cannot, in Abſence of his Cli- 


ent, enter ypon, or dip into the Merits of 
the principal Cauſe, he may plead the Excuſe 
of his Ablence (a). The F on both 
Sides, firſt debate the Relevancy ot the Libel 


uiva voce; and thercafter Informations on the 


pleading binc inde, 1 by the reſpective Law- 
yers, are given to the Clerk, and recorded in 
the Boaks of Adjournal. After the Proof is 
cloſed, the Adyocates make Speeches to the Ju- 
ry upon the whole Cauſe, The Advocate for 
the Purſuer begins, and is anſwered by the Pan- 
nel's Advocate, who is . privileged to be the 
laſt Speaker, except in the Caſe of Treaſon. 

2. The Clerk of Court is admitted, upon 4 
Commiſſion for Life from the Lord Juſtice 
Clerk, impowering him to officiate as Clerk 


in the Court of Juſticiary at Edjnbyrgh, or in 
6 n : the 


(5) Is yea, $ 1, de Judic, 1, 5. Gy de eu. 
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the circuit Courts, or in other Commiſſions of 
Juſticiary. He keeps the Reeords and the Seal 
of the Court, which 1s appended to all Letters 
and publick Acts. He receives from the Rail. 
er of criminal Letters, Caution to report them 
duly executed and indorſed (5), and from 
thoſe againſt whom they are raiſed, Caution to 
appear, to underly the Law ; from the Purſuer 
of a Cauſe adyocated to the Juſtices, new Cau- 
tion to infiſt, and from the Raiſer of the Advo- 
cation, new Surety to appear before their Lord- 
ſhips, Such Bonds of Caution are entred in 
a Book appropriated for that Uſe; and the 
Clerk is anſwerable for the Sufficiency of the 
Sureties. All Letters, Precepts and Diligences 
are ſubſcribed by him, that paſs under the Seal 
of Court. He marks the Sederunts of the 
udges, writes the Depofitions of Witneſſes, 
Deliverance of Bills, interlocutory and defini- 
tive Sentences, records the Informations of Pat- 
ties, and Verdicts of Aſſize, and minutes any 
additional Debate, that may happen in open 
Court after the Informations, before adviſing 
the Relevancy; and, in ſhort, writes all the 
Steps of judicial Proceeding in this Court. 
On Saturday he makes up a Roll of Cauſes, 
to be called on Munday thereafter, of which 
every Lord gets a Copy. The Clerk, his De- 
puty and Servant are exempted from all Bur- 
dens and Services, from which Members of 
the College of Juſtice ate fre. 
—— TL aps 3, The 


(6) AQ 78, Pail, 6. Jam VI, 
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3. The Aſſize or Afliſe, are 15 good Men 
of the ſame Rank or Claſs with a Perſon again 
whom a Crime is charged, ſworn to enquire of 
Matter of Fact ſuſtained relevant by the Lords 
to infer the Crime, and to declare the Truth 
upon ſuch Evidence as ſhall be delivered them 
touching it. They are called an ordinary A/. 
fee, from the French Allis, ſitting, and tha 
from a/ſideo, becauſe they fir together and exa+ 
mine the Proof. They are term'd allo a Jun, 
from their being ſwotn 3 and an fuqneſt, be. 
cauſe they enquire into the Truth of Facts. 8 ch 
15 ate picked by the Judges out of a latge Li 
of 45 ſummoned for that end, and therefore 
called the grand Aﬀiſt : Who, if the Pannel 
can take no juſt Exception or Challenge to any 
of them, are ſworn, and the reſt of the 45 dil- 
miſſed, This ordinary Aſſiſe, after hearing the 
Pleading, and Evidence given in the Trial a- 
gainſt and for the Pannel, are ſhut up in 4 
Chamber by themſelves, to conſidet the Proof 
laid before them, without Freedom to fee or 
ſpeak to arty Perfon, till they return theit Ver- 
dict of it, 1. e, Report to the Couft what they 
find proved or not proved, upon which the Jud, | 
ges pals the Sentence preſcribed by the Law, 


The Mactis, aud Dempſter, © 


1; THE Macers'of this Court ( who are. 
ae three 


ER * ES... Ato.. MM. a « © WEE = F E [==] 


three at preſent ) hold their Places for Life by this I giv 
Commiſſion from the Juſtice General, Each of is furniſ 
them wears a black Gown, and carries an iron Magiſtr: 
od as the Badge of his Authority, Their chief 
uſineſs is, to execute Warrants of Imprilon- 
ment, Indictments, criminal Letters, and Tine: 
of Exculpation ; to cite Aſſizers, and Witneſſes; 
to bring Pannels from Priſon to the Bar, and 
carry them back again ; to incloſe, and attend 
upon Juries, while they are drawing up their Vei- 
dict; to pronounce all Sentenges not capital; 
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23nd to wait on the Judges during all the Diets tion to 
of Court. Theſc Macers are tree of all Bur them; 
dens and Services, from which Members of the tion of 
College of juſtice are exempted. If a Macer, or Cornet 
other Officiar Executor of criminal Letters pre- on Jur 
ſume to charge Complices not ſpecially expreh+ burgh, 
ſed in the Letters, or to ſummon (without ſpe- juſtice 
cial Warrant) more Perſons upon an Aflize held t 
than 45 given him up in Liſt figned by a Quo- on th 
rim of the Juſtices, or not to annex them and Lier J 
the Witneſſes to be produced againſt the Party becau 
accuſed, to the Copy of the Letters given to ourn 
him: The Execntor's Surety incurs the Pain of eepi 
500 Merks, and the Officer is liable to Depri- Year 
vation, and farther Poniſhmenr, at the Kings I) and: 


Wil (7) Faves 

2. The Dempſter (i. e. Nopmſter ) is, be 

who pronounceth capital Sentences againſt Ot- 

fenders, with the Addition of theſe Words, Aud 
(4) A& 26. Parl. 6. Jam, VI. 

Job Coun, ata. r ber. AS f BERL 


; 
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by this 1 give for Doom. A Dempſter in Edinburgh 
of is furniſhed to the Court of Juſticiary, by the 
on Magiſtrates, from whom he derives his Com- 
iel miſkon, with a certain Fee. 2 

n 

ers T IT. IV. 

es; 

5 Of the circuit Courts. 

n ; 

JN . NMat Juſtice may be brought. home to 
ll; I their Doors, who are not in a Condi- 
ets tion to proſecute at Edinburgh Injuries done to 
ur- them; and alſo for the general Eaſe and Exemp- 
he tion of the Lieges from Trooping out of the 
or Corners of Scotland on all Occaſions to paſs up- 
[Ce on Juries, or bear witneſs in Trials at Edin- 
el. burgh, where the Court is often continued: A 
e Jultice Air according to our ancient Law was 
ze held twice yearly, once on the Graſs, and once 
10- on the Corn (42). Which Court was called 
nd lter Juſticiqrii, the Juſtice Air or circuit Court, 
ty becauſe the Judges do puniſh Crimes in their 
to Journey through the Country. Anno 1672, the 
of ceping of Circuits was reſtricted to once a 
rl Year (b ). Thereafter the Lord Juſtice Clerk 
's and other five Commiſſioners of Juſticiary, were 


ordained by Twa and Two to hold circuit 
Courts yearly, twice a Year in three ſeveral Di- 
ſtricts in the Months of May and October (c). 
ut now again circuit Courts are kept only once 

ee, | yearly 


(* Stat, Rob. III. Cap. 30. Act 94 Parl. 13. Jam. 111 
Jef Regul, An. 5+ () 6K. ca. % „% 


— 
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vearly in the Month of May ; and tone to be 
ele in Odlober, without Order from the King 
by Proclamation in July preceeding (4). 

2. Theſe circuit Seſſions commence on the 
firſt lawful Day of May, 


At the Burgh of Iverneſi, for the 


Inverneſs, \) 
Roſs, 
| Elgin, | 

3 Cathneſs, | and Stew- goo 7 
Shires ok Sutherland, P artries of 225 

| Cromerty, n * 

js | | 

Nairn, J 


At the Burgh of Air, for the ren 
of 2 Juriſdictions within the ſame, 
an | 


hires o 
Mgtonn. 


And at the Burgh of Dumfries, for | the 

Dumfries 1 , # Ayandak 

Shires off and Land Ste- and 
UNithſdale, ] artries of e 


(4) 19 As Cap. 33. 


me, 


' 
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The circuit Seſſions begin on the 10 May, 
„ that being an unlawful Day, on the next 


wful Day thereafter, 


At the Burgh of Aberdeen, for the 
{nerd 


dhires of Kincardine and 
 \Banf. 


At the Burgh of Glaſgow, for the 


[Lanerk, 

| argyle, 

Shires of< Dumbartoun, 
| Bute and 


(Renfrew. 


# 
— 


And at the Burgh of Jedburgb, for the 
Dh fi ; 

IF Selkirk, and Bailiary of Lauder | 

res of Berwick and dale. | 11 
Peebles, 9 


— — — — — We A 
- — — — — — >. — _ = 


The circuit Seſſions commence on the 20 


My, or, that being an unlawful Day, on the = 
next lawful Day, At | | 


7 *. 


* 
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4 . bd — — — 
4 — — — — — 
p . 


236 Part II. Inſtituter of be Book I 


At the Burgh of Perth, for the 


[ Perth, 
Shires of< Forfar and 
| Fife. 


And at the Burgh of Stirling, for the 


(Stirling, = 
Shires of< Clackmanan and 
(Kinroſs . | 


3. The Judges ſo paired and coupled hoid 
always Circuit-courts together, but change 
their Diſtricts per vices. The Juſtice General is 
ſupernumerary (e), and may go, or not, as ho 
pleaſes, to any Circuit. In reſpect ſome of the 
Lords may be indiſpoſed, or otherwiſe juſtly ex- 
cuſed from attending the Circuits, one Lord 
— at any Circuit, may proceed and do 

uſineſs by himſ ell. 

4. The King's Advocate grants Commiſſions 
to Three Advocates, to officiate as his Depu- 
ties, or Procurator-fiſcals in the Circuit-court 
viz. one in each Diſtrict, And the Clerk 
Juſticiary grants Deputations to Three Clerks, 
to ſerve there reſpectively ; if the ſaid Lord Ad- 
vocate or Clerk of the Juſtice- court do not at- 
tend one Diſtrict himſelf: But either of * 

8 27 | NE 


60) A of Regul, of the Juſtice Cut, Ant. 5+ 


ok 
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who gives perſonal Attendance, will need bur 
Two Deputies. . | 
5. The Six Judges ſet out from Edinburgh in 
their Formalities, ſome Days before the hold- 
ing of their reſpective Circuits, each attended 
by the Advocate and Clerk-deputies, the She- 
if, or his Deputy, Two of the King's Trum- 
pets, and a Macer of Court. No Perſon is o- 
bliged to attend the Lords in going to, or com- 
ing from the reſpective Places where the Cir- 
cuits are held, except the Sheriff or his Depu- 
ties, and their Officers ; nor they neither out 
of their reſpective Counties, except at the Place, 
and during the Time, of holding the Circuit- 
courts of the reſpeRive Diſtricts. Again, no 
Perſon is bound to attend at the Place where 
the Circuit is held, during the Sitting thereof, 
except he be ſummoned upon a Jury, or to give 
Evidence, or is bound over to appear there, or 
thoſe who are obliged by the Nature of their 
Office or Truſt, to attend (F), as the Magi- 
ſtrates of the City and Borough where the Cir- 
cuit-court is held (g) or ſuch as ſhall make 
any Preſentment in order to Trial at the Cir- 
cuit, And Juſtices of Peace, who make Pre- 
ſentments at their Quarter Seſſions, or at their 
yearly Meetings in Juh and February, may de- 
pute one or more of their Number, to a 
in place of the whole (+ ). 


Ne. 


(00 A, Cay, 16.5 1 & 3. () Ibid, 6 f. (4) wid. $ 2. 
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TIT. v. Land, i 
The Court of Juſticiary of the Admiraky, v fol 


Caules 
ance ( 
enc 
Fiſh, 1 
rting 
Fultice 
or Ch: 
by Shi 
Buoys, 
or Me: 
and t 
ters, 
Treaſ« 
upon 1 
Britait 


or Co 


1. T Here being now fince the Union of the 
| Kingdoms, one Lord high Admiral of 
Great Britain, our Lord Admiral bears only the 
Character of Viee-admiral of Scotland. Who ne- 
ver ſits in Judgment, but has a Deputy Judge 
in the high Court of Admiralty at Edinbwy;, 
and appoints Deputy-admirals in feveral Places 
of the Country, that hold inferior Courts of 
Admiralty. 4 

2. The Judge of the high Court of Admiral 
hath both a civil and criminal Juriſdictien, 
Ge er whereof only is my preſent Nuſineſs w 
notice. The Court, wherein he judges Crimes, 
is termed the Court of Juſtieiary of the Admi- 
ralty. He may puniſh Breakers of his Arreſt 
ments, and Deforcers of his Officers, and hath 
Right to the Fines and Amerciaments of his 
own Court (4). Perſons injured are admitted 
as Witneſſes for proving Crimes committed at 

Sea where other Witneſſes cannot be had. 
3. The Admiral is the King's Lieutenant 
and Juſtice General upon the Seas, and in all 
Ports, Harbours and Creeks thereof, and upon 
freſh Waters or navigable Rivers below the 
firſt Bridges, or within the higheſt Flood Mark, 
or Waſh of the higheſt Tide (6b), But ab 
i 


(4a) Act 16, Parl. 3, Ch. II. (5) lbid, 
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his Juriſd iction be limited inwardly, as to the 
Land, it is illimited outwardly as to the Seas, 
in whatever Part of the World. And he hath 
the ſole Juriſdiction of all criminal maritime 
Cauſes foreign and domeſtick in the firſt In- 
tance (c). Under ſuch criminal Cauſes I com- 
prehend Foreſtalling and Regrating of Corn, 


Fiſh, Drink, Firewood, carried over Sea; ex- 


rting Traitors, Rogues and Fugitives. from 
Julie ; throwing Sand or Balaſt in Harbours 
or Chanels, to choke them; Extortion uſed. 
by Ship-wrights or Boat-makers; taking away 
Buoys, or cutting Cables ; uſing falſe Weights 
or Meaſures. at Sea, Cauſes relating ta Pirates, 
and their Abettors, Qut-traders and. Reſet- 
ters, Cc. But PFreaſons and Miſpriſions of 
Treaſon, committed by any Native of Scotland: 
upon the high Sea, or in any Place out of Great 
Britain, is to be tried before the fultice-courr, 
or Commiſſions of Oyer and Terminer (d). 


Ir. 


The Courts of Sheriffs, Stewarts, Bailier of Royalty 
and Regality, aud Magiſtrates of Burghs 


l. S are Magiſtrates having Power o- 
ver Counties and Shires. Whereof ſome 

are heritable Sheriffs; others enjoy their Ofi- 
ces only for Life, or during the Sovereign's Plea- 
ſure. They may fit and give Judgment them- 
| ſelves, 


(e) Ad 16. Pail, 3s Ch, II: (4) 7. A, Cap. 21,4 Fo 
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ſelves, but commonly do it by Deputies. They 
may fine for Contumacy in Ten Pounds, and 
for Bloodwits in Fifty Pounds, and no higher, 
They may judge within Three Suns Murder- 


Chap. 
at their 
convey 
there, | 
before | 


ers or Manſlayers, if taken red Hand, i. 6. in 
hot Blood, or immediately committing the 
Murder, or purſued: inſtantly and taken (4). 
Who, if apprehended in alieno territorio, muſt be 
ſent back to be tried before the Sheriff, where 
the Crime was committed (59. But tho for- 
merly the Execution of ſuch Sentences againſt 
Murderers taken red Hand, or after immediate 
Purſuit, could not be delayed longer than Nine 
Days after Sentence (c): No Sentence im- 
porting a capital or corporal Puniſhment, pro- 
nounced in any Place to the Northward of the 
River Forth, can now be put to Execution with- 
in leſs than Forty Days, or pronounced in any 
Place to the Southward of the ſaid River, with- 
in leſs than Thirty Days, after Date of the Sen- 
rence (d). A Sheriff may try a Thief taken 
with the Fang, tho' no private Party concur 
in the Purſuit. But whether a Sheriff ought 
to judge a Thief upon Citation where no Fang 
is found, hath been much diſputed, and is not 
ſufficiently cleared; ſo far as I know, Sherifts 
account in Exchequer, for the Eſcheats of Per- 
ſons condemned in their Courts. They are 


bound to meet and receive the Circuit Judges, 
| | at 


92 Act 90, Parl. 6, Jam. I. jung. Act 28. Parl. Jo Jam. IV, * 
4. Sell. 


5+ Parl, K. w. (4) Ad 28, Parl. 3. Jam. IV. (e) d. 4 


4+ Sell. 5, Faul. K. W. (4) 11 Geo. I. Cap. 25.5 
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at their Entry into their reſpective Shires; to 
convey and accompany them during their Stay 
there, to cauſe ſufficient and legal Men appear 
before them to be Aſſizers and Witnefles, and 
to cauſe ſerve and execute Indictments againſt 
the Perſons accuſed; and to give all due Re- 
ſpect and ſuch ſpecial Aſſiſtance to the ſaid 
Judges, as their Office obliges them to when 
required by them. my 
2. The King's Sheriff in ſome of his proper 
Lands is called a Stewart, whoſe Power comes 
up to that of a Lord of Regality ; and his Ju- 
ridition is termed a Stewartry, His Majeſty's 
Sherift in other Lands of his Property is called 
a Bailie of Royalty, and his Juriſdiction a Bai- 
liary. 
Sheriffs within themſelves. | 

3. A Perſon who hath Lands, whereof he is 
Proptietor or Superior, erected into a privative 
heritable Juriſdiction, excluding the Sheriff's 
Cogrizance, is called a Lord of Regality. He 


have only ſimple Commiſſions for Life, and ſome 
are heritable. Bailies of Regality are account- 
ed inferior Judges, when compared with the 
Lords of ſuſticiary (e). But are more abſolute 
in their Procedure than other inferior Judges: 
For they may fine in 200 Pounds ; whereas 


Sheriffs and others cannot go ſo high; may re- 
Vol. II. | | | - pledge 


(e) AR 137. Pail, 13. Jam, vi, TY 


Magiſtrates of ſome royal Burghs are 


doth not fir perſonally in his Court, but doth 
Juſtice by a Bailie. Some Bailies of Regality 
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pledge either from the Juſtices, or Sheriffs, Ma- 


ſefactors reſiding within their Regalities at the 


Time when the Crimes were committed (f); 
and have Right to the fingle Eſchears of Cri- 
minals within their Juriſdiction; albeit con- 
demned by the Lords of Juſtjciary. A Bailie 
of Regality hath a cumulative Juriſdiction with 
the Bailies of the Burgh of Regality. 

4. Sheriffs, Stewarts, Bailies of Royalty and 
Regality, and Magiſtrates of Burghs ( who 
have both a civil and criminal ſuriſdiction, and 
whoſe Courts are Courts of Record, wherein 
Writs may be regiſtred) are to ſhew. them- 
ſelves active in apprehending and puniſhing 
Sorners, ſtrong Vagabonds and Beggars going 
under the Name of Egyptians ( iy Foreflal- 
lers ( þ ), Deſtroyers of Planting (1). They 
puniſh Riots, and Breaches of the Peace, exe- 
cute the Laws againſt Profaneneſs and Immo- 
rality, unlawful Gaming, and many other pe- 
nal Statutes falling under their Cognizance, 
which it were tedious to ſet forth. Dittay is 
taken up, and Information exhibited againſt 
Delinquents to be tried in the Circuit Courts 
by Sheriffs, Stewarts, Bailies of Regality, Ma- 
giſtrates of Burghs and other inferior Judges, 
on the 22 Days of July and February yearly be- 
ing lawful Days, or upon the next — 

there · 


(f ) Vide ſupra, Tit. 3. $ 2. & infra, Book II. Chap, 2. Tit, 2. 
Sect. 2. N. 2. $ 2. (2) AR 21. Parl. 6. Jam, II. A& 124, Fail. 
* Jam. VI. (4) Act 21. Path 4. Jam, V. (i) AR 84. Fat 6, 
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thereafter. Which Information ſigned by the 
ſaid Sheriffs, Stewarts, Cc. and their Clerks, 
are to be tranſmitted to the Clerk of the Court 
of Juſticiary at Edinburgh, forty Days before the 
holding of the reſpe&ive Cireuit-courts (. The 
Judges aforeſaid are alſo obliged to receive and 
incarcerate Perſons atrached by the King's Let- 
ters for Crimes and Debts ( 9. ©: 

5. Crimes are profecuted in inferior Courts; 
at the Inſtance of a Procurator Fiſcal for the 
publick Intereſt, either with, or without the 
Concurrence of the private Perſons injured; 
And the Judges proceed in Trials, much the 
ſame Way as the Lords of ſuſticiary do in their 
Cirevits, And the they cannot judge civil 
Actions in a Vacation of the Court of Seſſion; 
yet they try Criminals then. But criminal 
Cauſes may be advocated from them to the Ju- 
ſtice- court. * . | 


Of Juſticer of Peace; and their Courts, 


. r of Peace ( ſo called, becauſe the do- 

ing of Juſtice to preferye the publick 

Peace is expected from them) have a criminal 

Juriſdition, Some are heritable, as thoſe royal 

Durghs who, by their Charters ratified in Par- 

lament, are n perpetual Juſtices of 
'O 2 


Peace 


(k) 8 A, Cape 26. $4 (1) AR 2 Tal. 175. Jam Vis 
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Peace within their Bounds and Liberties. O- 
thers are temporary, that is, ſo many lawful 
Men as the King thinks fit to name from Time 
to Time, by Commiſſion under the great Seal, 
for keeping the Peace in the County or Diſtrict 
where they live. But all Noblemen and Lords 
of Seſſion are Juſtices of Peace every where with- 
in Scotland. Some of thoſe temporary Juſtices of 
Peace, whom the Sovereign doth moſt reſpe& and 
confide in, are called Juſtices ofthe Quorum, from 
theſe Words in the Commiſſion, Quorum A. B. 
C. D. unum eſſe volumus; without whoſe Con- 
currence ſeveral Affairs of Importance cannot 
be done. Some Perſons, by the Nature of their 
Office, are incapable to exerciſe any Part of the 
Function of a Juſtice of Peace; as one cannot 
be a Juſtice of Peace of that County where he 
is Sheriff (a): Others are debarred only from 
exerciſing ſome Part of it; as Commiſſioners or 
Farmers of Exciſe, who cannot act as Juſtices 
of Peace in Matters of the Exciſe ( b ). Every 
Juſtice of Peace muſt, before he enter upon the 
Office, take the following Oath de fideli: Lou 

ſwear, that as a Juſtice of Peace of the Shire of, &c. 
in all the Articles of the King's Commiſion to you di- 
refted, you ſhall do equal Right to the Poor and 
Rich, after your Cunning, Wit and Power, and after 
the Laws, and Customs of this Realm, and Statutes 
thereof made; you ſhall not be of Counſel with am 
Perſon in any Quarrel depending before you ; and that 
you hold your Seſſious after the Form of the _ 

1 ther 


(#) 1 Mur. gel. car Be (6) 150M. Caps the 
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thereof made; and the Iſſues, Fines and Amerciae 
ments, that happen to be made, and all Forfeitures 
which ſhall fall before you, you ſhall cauſe to be en- 
tred without Concealment or embexæling, and truly 
ſend them to the King's Exchequer : You ſtall not let 
for Gift or other Cauſe, but well and truly you ſhall 


do the Office of a Juſtice of Peace in that Behalf j 


and that you take nothing for your Office of Juſtice 9 
the Peace to be done, but of the King, and Fees accu- 
ſtomed, and Cuſts limited by the Statute : You ſhall 
not direct, nor cauſe to be directed, any Warrant 
( by you to be made) to the Parties, but you ſhall 
direct them to the Bailiffs of the Jaid County, or other 
the King s Officers. or Miniſters, or other indifferent 
Perſons to do Execution thereof. So help you God, 
2. Their Court is called the Court of Seſſi - 
ons of Juſtices of Peace held by two or more 
quorum umus, at any Place of the County they 
think fit, But Juſtices for Counties at large, 
are not authorized to hold their general Quar- 
ter Seſſions, in Cities or Towns that are Coun» 
ties of themſelves (c). The Seffions of the 
Peace are either general or ſpecial Seſſions. Spe- 
cial or private Seſſions, are thoſe holden on a 
ſpecial Occaſion for the Execution of ſome par- 
ticular Branch of their Authority, General 
Seſſions are of two Sorts, 1. Such as are holden 
in the Four Quarters of the Year, viz. The 
firſt Tueſdays of March (d), May, and Auguſt, 
and the laſt Tueſday of October (e). Which are 
Q 3 called 


{c) 9 Geo. I. Cap. 7. $ 3. (4) March is put here by Miſtake 
for February. (e) AR 38. Pail, 1. Seſſ. J. Ch, 1h, 


r _ 
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called the general Quarter Seſſious, and ſometimes 
termed Fel Seſſions (J), ſometimes open 
Seſſions (g). 2. Seſſions holden at any other 
Time, for the general Execution of the Autho- 
rity of Juſtices of Peace, which are called general 
Falken, ſimply. They appoint a ſufficient Col 
lector for levying the Fines and Penalties impo- 
ſed by them upon Offenders, and cauſe him 
find Surety. But the Power of naming the 
Clerk of the Peace, who is cuſtos rotulorum, +. e. 
keeps the Rolls of the Seffions, belongs to the 
Secretaries of State (%). The Orders of Juſti- 
ces of Peace are executed by Conſtables ap- 
pointed from Six Months to Six Months 
themſelves in their Quarter Seffions, and by 
the Magiſtrates of Royal Burghs. But Conſta- 
bles have always an intrinſick Authority inhe- 
rent in their Office : Via. To apprehend per- 
ſons guilty of recent capital Crimes; or in caſe 
of their Eſcape, to raiſe the Hue and Cry, and 
call the Country's Aſſiſtance in the Purſuit ol 
them; to ſeize ſuſpected Perſons, Night- wal 
kers, who cannot give a good Account of them- 
ſelves, Haunters of Bawdy-houſes, Vagabonds, 
ſturdy Beggars, Egyptians, &c. and carry them 
to the next Juſtice of Peace; to rid Frays, and 
call the Aſſiſtance of Neighbours for that End; 
to force open in the Day-time, cloſe Doors, 
within which an Affray or Riot happens to be, 
for keeping the Peace, and eee 


() 4 Hen. VII. Cap. 12. 6 1. (g) 27 Eliz, Cap. 19. $ 2, (#) 
D enen 
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Rioters. - But a Conſtable cannot, - after a F ray 
or Riot is over, arreſt the Perſons guilty, with- 
out Warrant from a Jultice of Peace; unleſs 
ſome Perſon js dangerouſly wounded therein, 
Juſtices: of Peace under the Degree of a Lord 
of Seſſion, are allowed 40 Shillings per diem for 
their Attendanee at the Seſſions ( not exceeding 


Three Days at one Time) to be paid by the 


Collector of the Fides. And theſe who have 
this AlloWance, are liable to the Penalty of 40 
Pounds for Abſence not excuſed from every or- 
dinar Quarter Seſſions, or from other Meet» 
ings when lawfully required to aſſiſt thereat (7), 
Clerks of the Peace, and Conſtables are alfo 
paid for their Labour out of the Fines. Where 
theſe fall ſhort, the Barons of Exchequer are to 
ſee to their Payment. And the Overplus of 
Fines, if any be, after the Payments aforeſaid 
to the Juſtices, their Clerk and Conſtables, 
ought to he brought inte the Exchequer; 
3. The Commiſhon of the Peace aſſigns them, 
and every one of them joyntly and ſeveraſly tho 
King's Jaltices to keep the Peace in ſuch 4 
County, and to caufe to be kept all Statuteg 
made ſor the Good of the Peace, and quiet Gor 
vernment of the People; as well within Liber» 
ries, as without, and to puniſh all them that 
ſhall offend againſt any of the ſaid Statutes; 
and to cauſe all thoſe come before them, or ſome 
of them, who ſhall chre 
eee WER 2 


(i) AR 38, Park. 1. Seff. 1. Ch. Il, 
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as to their Perſons, or the burning - of their 
Houſes, in order to compel them to find Sute- 
ty for the Peace or good Behaviour-; and if 
they refuſe to find ſuch Surety, to commit them 
to Priſon, and cauſe them to be ſafely kept 
there till they find it. Then it goes on, and 
aſſigns them and every two or more of them 
(of which Number ſuch -or fuch a particular 
Perſon-is required to be) Juſtices to enquire of, 
hear and determine all Felonies, Witcherafts, 
Inchantments, magical Arts, Sorceries, Fore- 
ſtalling, Regrating, Engroſſing, Extortion, Con- 
venticles, the Abuſe of Weights or Meaſures; 
Treſpaſſes, that is, perſonal Wrongs or open Vi- 
olence, that diſturb the Peace, or Offences that 
have a dire& and immediate Tendency to cauſe 
Breaches of the Peace, as Libels, and the like; 
the Misbehaviour, Remiſneſs or Negligence 
of Sheriffs, Stewarts, Bailies, Conſtables, Keep» 
ers of Priſons, and others in their Offices ; con- 
form to the Law of Scotland : Provided, that, 
in caſe of Difficulty, they proceed nar to give 
Judgment, except in the Preſence of one of the 
Lords of Juſticiary, or one of them holding a 
circuit Court in the County. And regularly 
the King may, by kis Commiſſion, authorize 
whom he pleaſes, to execute an Act of Parlia- 
ment. 'Tho' Felonies be within the Commiſſi- 
on of the Peace, it is generally thought adviſe- 
able for Juſtices of Peace, to proceed no further 
in relation to any capital Crimes, than to exa- 
mine and commit the Offenders, take the Infor- 


* 
1125 1 


— 
Chap. 

— £7 
mation 

dence 4 
ver tO r 
Proceec 
have al 
in relat 
ſion of 
the Co! 
all oth« 


miſſion 
any St 
all ſucl 
by Cot 


againſ! 
4 

fo of 

expreſ 


were « 
ling u 


—_— 


Chap. 2. Law of Scotland. Tit. 7. 249 


mation of all thoſe who can give material 'Eyi- - 
dence againſt them; and bind the Informers o- 


ver to the Court of Jufticiary, and certify their 
Proceedings to that Court. Juſtices of Peace 
have alſo Authority to proceed the ſame Way 
in relation to Treaſon, Præmunire, and Miſpri- 
ſion of Treaſon, tho nor within the Letter of 
the Commiſſion. * But they have juriſdiction of 
all other Crimes not capital within their Com- 
miſſion, whether theſe Crimes be mentioned in 
any Statute concerning them or not; for that 
all ſuch Crimes are either directly, or ar leaſt 
by Conſequence, and in the Judgment of Law; 
againſt the Peace. E nne o: 

4. The Juſtices of Peace hold Cognizance al- 
ſo of Pleas upon many penal Statutes, by an 
expreſs Power given them by ſuch Statutes. It 
were endleſs to enumerate all the Offences fal- 
ling under their Juriſdiction by Statutes. Such 
are Riots, Breaches of the Peace, the being 
ſturdy Beggars, Vagabonds or Egyptians, Re- 
letting them, letting out Houſes ro them; 
wronging the Highways, or refuſing to concur 
to mend them; cutting and deſtroying of green 
Wood, Planting, Orchards, Gardens, Hain- 
ings; breaking of Dove-houſes, and Cunin- 
gairs, i. e. Coney Warrens; Stealers of Bees, or 


Hives; Offences againſt the Laws for preſerv-. 


ing the Game of Hunting and Hawking, aud 

for preſerving the Breed of Fiſhes ; the making 

Muir-burn and Moſs-burn, and other common 

Nuſances; contravening their Orders 2 
8 W 
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what is fit to be done in the Time of a Plaguc; 
Drunkenneſs, or haunting of Taverns or Ale. 
houſes after 10 2, Clock at Night; deſpiling 
Church Cenſure ; Curſing and , Swearing, or 
mocki of 55 3, F ornication 3 Profanation 
of the Lord's Day ; Offences relating to the 
King's Cuſtoms and Exciſe; unlawful Gaming; 
burying in any other Thing than woollen Cloth 
nces committed by Maſters, Servants, and 
Apprentices againſt one another (4). In ſhort 
Jultices of Peace in Kotlaud are farther autho- 
ria d to do, uſe and exerciſe over all Perſons 
within their ſeveral Bounds, whatever pertains 
to the Office of a Juſtice of Peace, by virtue of 
Laws and Acts ot Parliament made in England 
before the Union of the two Nations in rela · 
tion to the publick Peace (IJ, and by the Laws 
of Great Britain ſince the Union: Over and a- 
boye the Powers and Authorities they axe ver 
ſed with by the Laws of S . 
5. Juſtices of Peace exerciſe their Authority, 
partly, out of Seſſions, partly, in Seſſions. Any Ju- 
ſtice may bind Perſons to the Peace, or good Behar 


viour. How, and in what Caſes that is done, hath 


been already explain*d (mn), One Juſtice may 
raiſe the poſſe comitatus, the Power of the County, 
that is, all betwixt 60 and 16 for ſeizing and 
impriſoning capital Offenders, and fuch asbreak 

| * 


(k) AR s. Parl, 22, Jam. VI. At 48, Parl. 2. Seſſ. V. Ch, 
II. & many other Statutes concerning the Duty and Fowers 
E of peace in particular Matters, which it were tedious 10 

et down. (1) 6 A. Cap. s. (mJ Vide ſupra fan 1: Book Hl 
Chap. 8. Tit. 1. Sect. 2, 


themſe 
to the 


ä — — 
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or go about to diſturb the King's Peace, and 
for ſuppreſſing Riots. Matters of ſmall Mo- 
ment, ſome Preliminaries of greater, ſudden 
Accidents whereby the Peace is broken, or 
which have a Tendency to the Iufraction or 
— bc Jad may gy out of Seffi- 
ons ate Jaſtiges, ſuppoſed to be ready at 
Head, Decudle the Caſe might perhaps be paſt 
Remedy before a Seſſion could be ſummoned. 
But there lies in ſeveral Caſes, an Appeal to rhe 
Seſſions from what is done by privat: Juſtices, 
whoſe wrong Steps may be got rectiſied at the 
Seſſions. Affairs of higher Conſequence require 
to be heard and determined at the ns. What 
is done at ſpecial Seffions, ought to be returned 
and certified in the general Quarter · ſeſſions. But 
the Court of Seſſions hath no Authority to a- 
merce a Juſtice of Peace for his Non-atten+ 
dance at any ſuch Court: Becauſe, the Paniſh- 
ment of Perſons in a judicial Office, in relation 
to their Behaviour in that Office, ought to be 
referred to other Judges of a ſuperior Starion, 
rather than to thoſe of the fame Rank with 
themſelves. From the expreſs Authority given 
to the Juſtices of Peace' of a County by their 
Commiffion, as well within Liberties, as without ; 
it ſeems to follow, that they may execute their 
Office within a Town, which has a fpecial Com- 


miſſion of the Peace for its own Limits, unless 


uch a ſpecial Commiſfon hath a Clauſe, that 
no other Juſtices except thoſe named in it, ſhall 
aty ways concern themſelves in the keeping = 

the 
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the Peace within the Liberties of ſuch a Town; 
and that reſtraining Clauſe be notified to the ju. 
ſtices for the County: Who otherwiſe ſeem to 
be under no Neceſſity of informing themſelvet 
of the Contents of a Commiſſion which they 
have nothing to do with, But tho' where ju. 
ſtices for the County, having expreſs Notice gi 
ven them of ſuch an excluſive Privilege in a 
— Town's Charter or Commiſſion of the Peace, 
proceed to act within ſuch Town in Defiance of 
it, may perhaps be puniſhed for their Contempt 
of the King's Prohibition: Yet ir may be que. 
ſtioned, whether their Acts within ſuch Ton 
be void ? ſince the Commiſſion for the Cout- 
ty ſeems as fully to give thoſe named in it a Jus 
riſdiction over all ſuch Towns within the Pre. 
cins of it, as ſuch Commiſſion tor. a Town 
doth exclude. them. Whatever be in this, na 
Juſtice of Peace ot any County, can exerciſe 
his Authority without the County, where be 
hath no coercive Power: Tho' it is ſaid, that 
Recognizances and Informations voluntarily ta- 
ken before them in any Place, are good. But a 
Juſtice of Peace for any County at large, who 
dwells in a City, that is a County of it ſelf, li 
tuate within the County at large, for which he 
is appointed a Juſtice, tho! not within the ſame 
County, may grant Warrants, take Examinati 
ons, and make Orders, for Matters which any 
one Juſtice may act in at his own Nwelling- 
houſe, tho? it be out of the County where he 
is authoriz d to act as a Juſtice of Peace, 1 * o 


Chap. 
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ſome City or Precinct adjoyning that is a Coun- 
ty of it ſelf: Provided, that Juſtices, or Peace- 
offcers of the County at large, ſhall not be 
thereby impower d to act ot intermeddle in an 
Matters ariſing within ſuch Cities or Towns 
which are Counties of themſelves (n). 

6. Juſtices of Peace in Scotland, adviſe. Proof 
without Juries: And may ſuſtain Proof by Writ, 
or Oath of Party; or prout de jure, that is, by 
all the Means that Law allows, wiz. Writ, 
Witneſſes, or Oath of Party. Albeit common- 
ly, no Perſon can be holden as conteſt, unleſs 
perſonally cited: Let Juſtices of Peace may 21 
niſh and fine an Offender, as holden conteſt, 
upon a ſecond Citation it his Dwelling-houſe, 
tho* not perſonally apprehended (o). They, 
as other inferior Magiſtrates, may take Secu- 
rity for the good Behaviour, and keeping the 
Peace ; or impriſon in order to Trial, for In- 
dignities done to themſelves, or Diſobedience 
to Church Cenſures, or for Riots, or for being 
found in Tumults, or for Drunkenneſs, or 
may impriſon Vagabonds or ſturdy Beggars 
without a Warrant in Writ expreſling the par- 
ticular Cauſe, and proceeding upon a ſubſcrib- 
ed Information: The Perſons impriſoned hav- 
ing always Relicf by offering Bail, and demand- 
ing a Trial (). But Juſtices of Peace can 
bail no Priſoner, except ſuch as is, committed 
for Offences they are competent Judges of. 

TS. e 


(n) 9 Geo, I. Cap. 2. 5 3. (e) A& 38. Tal, 1, Sefl, 1, 
$ 15 5 


& 5. Path K. WW 


- 
——cC@CC.. — = OE F 
o 5 — — — — by = 
- 2 — "— > ——— 


TU —— — res. --© 
- — < 
— — 
„ am — * 
* * 
— ho 5 
— 


— §—— — 3 


— — — 
— 
5 — — 


w * — 
. L 
— - 2 — 
- - * N — — — = 


— 


c ˙·-m 1 ͤͤL— ˙ 
89 — — 188 ol = 


_ "OO 


= YO OC eo Aer on > > oo on EI 
— - — q — 
— 4 n as.-4 » 
- o . 
— — — 
9 
— — 


-- — - ——— 


— mn 
a See — — 
wo FS 
— 


254 Part II. Inflitutes of the Book |, 
The Iniquity of any Sentence of the Juſtices gf 
Peace, may be corrected by Advocation, uf. 
penſion, or Reduction, before the Lords of 
Scffion or the Court of Juſticiary's Except in 
Exciſe Matters, in which Caſe a Sentence of 
two or more Juſtices of Peace ſeems to be 


final ( ). Mt 0 

7. The Authority of our Juſtices of Peace, 
with reſpect to Crimes, is not only judicative, 
ſo far as their Juriſdiction extends, regulated by 
the Commiſſion of the Peace, and particulat 
Statutes: But alſo it is in ſome Caſes miniſte- 
rial. Thus Dittay is caken up, and Informati- 
on exhibited againſt Delinquents to be tried in 
the circuit Courts, by Juſtices of Peace, by 
Preſentments at their Quarter-ſeffions, or by 
two of them at leaſt, on the 21 Days of Ju) 
and February yearly, being lawful Days, or up- 
on the next lawful Day thereafter, Which lu- 


ſormations ſigned by two of the Juſtices of 


Peace, and their Clerk, are to be tranſmittedby 
the ſaid Clerk, to the Clerk of the Court of 
uſticiary at Edinburgh, at leaſt 40 Days before 
olding the reſpective circuit Courts (v). 
And Jaſtices of Peace who make Preſentments 
in order to Trials before the Circuit, may de- 
pute one or more of their Number to attend 
there, in place of the whole (). Jjuſtices of 
Peace alſo by taking Precognition of capital 
Crimes, committing the Offenders to * 
| : 


(9) 12 Car, II. Cap. 21. $ 3 & $6, 24.6 as & 4 
Tx Cap. 7 (Gs . +94 | 
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and binding over the Informers to the Court 
of juſticiary, make preparatory Work in or- 
der to a Trial before that Court (t). | 
8. In ſome Caſes Jaſtices of Peace are fine- 
able by the Lords of Seſſion for refuſing to do 
their Duty (u): And for malverſing in their 
Office, may be tried and puniſhed by the Court 
of Juſtic iary. 22351 
9. A temporary Commiſſion of the Peace is 
teyocable by the King, or determinable by his 
Death, or by his granting a new Commiſſion. 
And the Power of a particular Juſtice is alſo 
determined by the Acceſſion of another incom- 
patible Office, as by his being made Sheriff of 
the lame County (&). No Suit before any 
Joſtices of Peace, is diſcontinued by a new Com- 
miſſion of the Peace; but ſtands in Force ; 
and ſubſequent Juſtices may proceed upon In- 
dig ments taken before their Predeceſſors (5). 


TIT, VII. 
1. A Baron, in a ſirict and roper Senſe, 
is one who holds his Lands of the 
King, cum furca & faſſa, with Power of Pit 
and Gallows. He hath both a civil and crimi- 
nal Juriſdiction over the Iahabitants within his 
Diſtrict, which is called a Barony. But his 
(t) Vid, ſupra $ 3» () Act 13. Seſſ. 3. Parl. K. W. 
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Court is not a Court of Record. He may, ag 
the Sheriff, fine for Blood in fifty Pounds, and 
for Contumacy in ten Pounds; and may judge 
accidental Fire- raiſing within husband Towns 
of the Barony (a). He may try and puniſh 
Thieves apprehended in the Fang, within the 
Barony (b ): And hath Right to the Iſſues and 
Profits of his own Court, But the Inhabitants 
of the Barony are not exempted from the ju- 
riſdiction of the Sheriff, who may prevent the 
Baron, by firſt attaching the Malefactor. And 
tho a Baron wo, try Blood committed upon 
his own Ground, where both the Injurer and 
Perſon injured are his own Tenants : Yet one 
eannot be convicted and unlawed in his Maſter's 
Baron- court, for Blood drawn from the Tenant 
of another Heritor, upon that Heritor's Ground; 
where the Party hurt does not complain to the 
Baron, and ſeek Reparation in his Court, Bai- 
lies of a Burgh of Barony are not obliged to 
receive and impriſon Perſons attached by the 
King's Letters for Crimes or Debts: Becauſe 
their Authority extends only to execute De- 
creets and Acts of their own Courts. 

2. In the Trial of a Baron holding Lands of 
the King, for a capital Crime, the greateſt Par; 
of his Aſſize muſt be Barons, and the reſt land- 
ed Gentlemen; unleſs he judicially wave bis 
Privilege. But a Baron's apparent Heir, or an 
Heritor infeft in Lands not erected in a Barony, 
cannot claim the Privilege of having only = 


"(#) AR 75. Pail, 4. Jam, 1. (6) Quons attach. Cape 10% 
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ons and landed Men upon his Aſſize. And a 
Baron may be tried by a common Jury for a 
Crime whereof the Puniſhment is only arbitra- 


ry. 


BOOK II. 


The Order of judicial Proceedings 
againſt Criminals and Offen- 
ers. . 


LL Mens Lives not being alike pre- 
? cious in the Eye of the Law, Peers 


and Commoners are moſtly proceed= 


Ned againſt in diſferent Manners, 
ſhall begin with the former. | 


CHAP. 1: 


The Order of judicial Proceedings againſt 
Peers, who are charged with Crimes. 


AVING told before, what Perſons 
are intitled to a Trial as Peers (4), I 


ſhall now ſet down the Form and Me- 


thod of ſuch Trial. But ſeeing Peers are tried 


as Commoners for all Crimes except high T'rea- 

ſon, and Miſpriſion thereof, or Felony, and 

"WERE BP - Mifs 
(«) Vid, ſupra Book 1. Chap. 2. Tit. 1. 
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Miſpriſion thereof, I ſhall content my ſelf here 
to explain, how Peers are tried for theſe: excep- 
ted Crimes. In order to which I ſhall firſt con- 
fider Things previous to the Trial, that is, the 
Method of finding Bills of Indictment againk 
Peers, and then proceed to the T'rial upon fuch 
Indictments. 9 | 


T1 


How Peers are indicted for high Treaſon or Fla, 
or Miſprifion of either. * 


t. A Peer may be indicted for theſe Crimes, 
| the ſame Way as a Commoner, by 4 
grand jury of Commoners. Where a Peer com- 
mits any ſuch Crime in Kotland, a Commiſſon 
may be iſſued forth under the great Seal of Br 
tain, conſtiruting Juſtices to enquire by the 
Oaths of good and lawful Men of any County 
of Scotland therein named, in the ſame Manner 
as Ind ict ments are taken before Juſtices of Oyet 
and Terminer of any County in England 
Which Juſtices iſſue Precepts to the Sheriff of 
the County, to return to them at ſuch a Day 
and Place, as they ſhall appoint, ſo many good 
and lawful Men of the County, as may be ſu 
ficient to enquire of the Offence ; and' may 
the Sheriff, if he negle& to ſummon a ſufficient 
Number of Men to appear, or fine any Perſon 
ſummoned, who fails to appear; which Fives 
are to be levied by Proceſs out of the gue 
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quer. Twelve or more returned, being ſworn, 


are ſufficient to make an Inquiry, and find any 
Indictment (a). 

2. It a Peer, againſt whom an Indictment is 
found, abſent himſelf, and keep out of the 
Way, he may be outlawed, But if he be in 
Priſon, he may be tried either out of Parlia- 
ment, or before the Houſe of Lords in Parlia- 
ment, When it is fitting. 


T I T. II. 


The Form and Method of Trial of Peers indifted for 
high Treaſon or Felony, or Miſprifion of either, out 
of Parliament. 


5 7: King, by a Commiſſion under the 
great Seal of Britain, conſtitutes ſome 
temporal Lord of Parliament, high Steward. 
of the Kingdom, pro hac vice, to receive and 
on on the Indi&tment, and requires the 
eers to attend upon bim. A Certiorari is awar- 
ded out of the Chancery, to certify the Indict- 
ment before him, and another Writ goes out of 
Chancery to the Keeper of the Priſon to bring 
the Priſoner before him when and where he 
ſhall appoint. Whereupon the Lord high Stew- 
ad directs one Precept under his Seal to theſe 
juſtices, before whom the Inditment was 
found, to certify it on a certain Day, at ſuch a 
Place; another to the Keeper of the Priſon, to 
R 2 dring 

(4) 6 A, Cap, 23« 5 12, Vide infra Cap. 3, Tit. 1. » 1. 
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bring up the Prifoner then and there; and 4 
third Precept to a Sergeant at Arms, to ſum- 
mon the Peers before him at ſuch a Place, Day; 
and Hour. 

2. All Peers who have Right to fit and vote 
in Parliament, muſt be ſummoned to aſſiſt at 
the Trial of any Peer or Peereſs, for Treaſon 
or Miſpriſion thereof, twenty Days before the 
Trial (a). The ſixteen elected Peers of Su- 
land muſt be ſummoned to paſs not only upon 
the Trial cf any Peer while the Parliament is 
ſitting, but alſo upon any ſuch Trial, as hap- 
pens in Time of Adjournment or Prorogation 
of che Parliament: And in caſe of the Trial of 
any Peer, when no Parliament is in Being, the 
ſixteen Peers ef Scotland who ſat in the laſt pre- 
ceeding Parliament, are to be ſummoned to ſuch 
a Trial, in the ſame Manner, and have the 
ſame Powers and Privileges thereat, as any o- 
ther Peers of Great Britain (b). 

3. At the Time appointed for the Trial, 
the Lord high Steward, attended with fix or 
ſeven Sergeants at Arms carrying Maces befors 
him, and by the King at Arms, and the U- 
ſher of the black Rod, enters the Place of Tri- 
al uncovered, and aſcends a Chair nf State pro- 
vided for that Purpoſe, and the Judges fit here 
to give their Advice, when required. Then 
the Clerk of the Crown delivers to the Lord 
high Steward his Commiſſion, who returns it 
to the Clerk of the Crown, The Clerk of the 

| Es: Crown, 
(+) Will. II. Cap. 3. $11, (6) Artic, 23 of the Views 
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Crown, after he hath cauſed a. Sergeant at 
Arms make three Oyes, and a Proclamation for 
Silence, in the Name of the Lord high Steward. 
of Great Britain, reads the Commiſſion, while 
his Grace and the other Lords ſtand up unco- 


, yered. Then the Uſher, on his Knees, delivers 


to the high Steward a white Staff or Rod, who 
redelivers it to him, or to a Sergeant at Arms, 
who holds it by him during the Trial. Again, 
an Oyes is made; and a Command given in the 
Name of the Lord high Steward, to. all juſti- 
ces and Commiſſioners to certify all Indict- 
ments, Cc. which being delivered into Court, 
the Clerk of the Crown reads the Return. Av 
nother Oyes is made, that the Keeper of the 
Priſon return his Writ. and Precept, and bring 
the Priſoner to the Bar: Who is bre ught there 
having the Ax, that doleful Mace, carried be- 
fore him, which is held up at the Bar, with the 
Edge turned from him; and the Clerk reads 
the Return. Another Oyes is made, that the 
Sergeant at Arms return his Precept, with the 
Names of Peers ſummoned by him. The Re- 
turn of which is alſo read: And the Peers, 
when called, anſwer to their Names, and take 
the Oaths (c), and repeat and ſubſcribe the 
Declaration againſt Popery (4). _. 

4. The Lord high Steward may adjourn the 
Trial from one Day to another. But if he 
think fit to proceed, all Things being thus pre- 

R 3 pared; 
(c) Mentioned in the 1 W. & M. Cap. 8. (4) In the 


J* Car, II. Cap. 1. St. 2. 7 W. III. Cap. 3. $ Its 
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pared; his Grice acquaints the Priſoner, with 
the Nature of the Crime, and Matters proper 
for the Occaſion. And then the Clerk of the 
Crown arraigns him, as is done to a Common- 
er (e): But is not to inſiſt on his holding up 
his Hand. If he plead not guilty, the Clerk of 
the Crown asks how he will be tried. To 
which the ordinary Anſwer is, By God and my 
Peers, For if a Peer, upon an Arraignment 
before the Lords, refuſe to pur himſelf upon 
his Peers, he is dealt With as one that ſtands 


mute ()). 1 Ar 
5. After the Priſoner hath pleaded, and put 
himſelf upon his Peers, the King's Council go 
thro' with their Evidence Ow the Priſoner. 
Who is allowed to have Council in Caſes Where 
a Commoner is indulged that Benefit, and to 
roduce Witneſſes upon Oath to prove his De- 
ence. . e, ee e 
6. When the Priſoner hath made his Deſence, 
and the King's Council have been fully heard; 
the Lord high Steward, (who is the ſole Judge 
that determines Matters of Law, and prohouf- 
ces Judgment, and to whom all Speeches ini the 
Trial are directed) ſums up the whole in a 
Speech to the Lords, who are only Triers, and 
like a Jury of Peers. But they are not [Worn; 
nor can the Priſoner challenge any of them: Be- 
cauſe Law preſumes that they, being all Peers, 
cannot be guilty of Iniquity or Partiality. AF 
n Rr inn 4 - 
; 2 vid. infra Chap, 2. Tit. 1, Sect. 2. N. 1. $7, < ) id. 
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ter the Evidence is given for the King, and 
the Lords are charged with the Priſoner; the 
Lord high Steward doth not adjourn the Tri- 
al till another Day. But the Priſoner is with- 
drawn from the Bar, under the Cuſtody of the 
Keeper of-the Priſon; and the Lords go toge- 
ther to ſome Place, to conſider of the Evidence, 
leaving the Lord high Steward, who fits in 
Court till they return. The Peers who are the 
Triers,- do not ſeparate till they agree to give 
a Verdict. In caſe of Difficulty, they may 
confer with the high Steward, or the Judges 
in 1 Court, in Preſence of the Priſoner, 
whoſe Intereſt it is, to ſee that any Cafe or 
Queſtion be right put; But the high Steward 
may demand and get the Opinion of any of 
the Judges in face of Court, tho in Abſence of 
the Priſoner ; they being called to aſſiſt the 
Court. | £1 

7. When a Majority of the Lords are agreed, 
they return to the Place of Trial, and take 
their Seats, The Lord high Steward demands 
of them one by one, beginning with the young» 
eſt or loweſt, publickly (but in Abſence of the 
Priſoner) whether the Perſon arraigned be 
guilty or not guilty ; who ſtanding up, unco- 
vered. and laying his right Hand upon his 
Breaſt, anſwers guilty, or uct guilty, upon my Ho- 
| 20, The high Steward hath no Authority to 
vote himſelf, but numbers up the Opinions of 
the Peers; and the Priſoner is acquitted or 
tound guilty, eee to the r 


4 
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of the Majority ; ſo be, that 12 or more Peers 
agree. After the Peers have given their Ver- 
did, the Priſoner is brought again to the Bar, 
and acquainted therewith by the Lord high 
Stewatd: Who, if the Priſoner be found not guil- 
ty, diſcharges him of the Crime, whereot he 
had been indicted; and, if found guilty, asks 
him, what he hath to ſay in Arreſt of Judgment, 
or why judgment ſhould not paſs upon him, 
according to Law ? If he hath nothing to plead, 
or if what he ſays be over- ruled, as of no Mo- 
ment; the Edge of the Ax is turn'd towards him, 
and ſome one of the King's Council prays or 
demands judgment againſt him. Which the 
Lord high Steward pron ounceth in the ſame 
Terms, as Judgment is given againſt à Com- 
moner; the Law being deaf to all Diſtinctions 
of erſons in this Caſe (g). 
8. When the Trial 1s over, a Sergeant at 
Arms, by Direction of the Clerk of-the 
Crown, proclaims aloud with Oyes, that my 
Lord high Steward of Great Britain doth ſtriftly 
command all Perſons here to depart in the Peace 
of God, and our ſovercign Lord the King: For 
his Grace is going to diſſolve his Commiſſion, 
Then the Lord high Steward ſtands up, uncove- 
red, pronounces it diflolved: And in token of its 
being at an End, takes the white Rod that had 
been held by him, during the Trial, in both bis 
Hands, and breaks it in TWO. bee 


Ir. 
(gz) Vide ſupra, Part I. Book III. cap. 1. Tit. 1. dect. 2» 
N. 2. & Tit. 2. N, 4. K. 0 * »& 


intere 
when 
After 
clam: 
his 1 
Stew, 


3. 
the L. 


there 


ſole 
Lord 
both 


2 


— 


Ch. 1. Law of Scotland. Tit. 3. 267 


= 
3 


IT. II. 


The Form and Method of Trial of Peers for the 
Crimes aforeſaid before the Houſe of Peers in Par- 
lament. 


Hen a Peer is tried before the Houſe 
of Lords in Parliament for high Trea- 
ſon or Felony, or Miſpriſion of either, upon an 
Inditment at the Suit of the King, or upon an 
Impeachment exhibited by the Houſe of Com- 
mons: His Majeſty, at the humble Deſire of 
the Lords, grants Commiſſion to one of their 
own Number ( commonly the Lord Chancel- 
lor) to be Lord High Steward, and preſide in 
the Trial, SY 25 
2. At the Time appointed for the Trial, the 
Temporal Lords come from their own Houſe, 
into the Place of Trial. For the Biſhops don't 
intereſs themſelyesin the Trial of capital Crimes, 
when the Houſe acts as a Court of Judicature. 
After the Lords have taken their Seats, and Pro- 
clamation for Silence made in the King's Name, 
his Majeſty's Commiſſion ro the Lord high 
Steward is read, Cc. 
3. In this Trial all Speeches are directed to 
the Lords in general; they being all Judges 
therein, and the Lord high Steward not the 
plc Judge, but as Chair-man of the Court. The 
Lords proceed in an extraordinary Manner, as 
both Judges and Triers, according to the Law 


ang 


J. 
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and Uſage of Parliament, without being tied to 
the Niceties of Form obſerved in other Courts, 
Perſons impeached before them for high Trea- 
ſon inferring Corruption of Blood, and for Mil- 
priſion thereof, ſeem not to have the Privilege 
of making their Defence by Council, and pro- 
ducing {worn Witneſſes to vouch it, &c a). 
The Houſe may be adjourned, as often. as there 
is Occaſion, even after Evidence is given, or 
begun to be given; and the Proof may be taken 
by Parcels. When Points of Difficulty occur, 
the Lords retire out of Court, and the Lord high 
Steward goes along with them, to conſalt to- 
gether in private: Where they may call the 
Judges to aſſiſt them in Abſence of the Priſon- 
cr. | 122 
4. After the Evidence is over, the Lord high 
Steward collects and marks the Votes of the 
Peers ſeriatim, and laſt of all gives his own Vote, 
and informs the Houſe, how the Plurality ot 
Votes have gone. Then the Priſoner is brought 
to the Bar, and acquainted therewith by his 
Grace, who gives Judgment accordingly. 
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ts, ur ASS 
Ii ' The Order of judicial Proceedings againſt 
ge Criminals, who are Commoners. 


ro- He Procedure Ns Commoners, in 
a). Caſes of high Treaſon and Miſpriſion 

thereof, is not the ſame as for other 
or Crimes. But ſince high Treaſon and Miſpriſi- 


ten on thereof fall not only under the Cognizance 
ur, of Commiſſioners of Qyer and Terminer ; but 
gh alſo of the Court of Juſticiary, and the circuit 
to· Courts, where thoſe and other Crimes may be 


the tricd : I ſhall firſt ſhew the Order of judicial 
Ne Proceedings in Caſes of high Treaſon and Miſ- 
* priſion thereof before a Commiſſion of Oyer and 


oh Terminer ; and then ſet forth the Order of judi- 
the cial Proceedings before tlie Court of Juſticiary, 
te, and the circuit Courts, 1 
by © 4:2, L = 
* The Order of judicial Proceedings againſt Commoners, l 


in Caſes of high Treaſon and Miſprifion thereof, 
before a Commiſſion of Oyer and Terminer. 


en I. 


How Commoner t are indicted, or Bills of Indictment 
found againſt them for high Treaſon, or Miſprifi- 
f. on thereof. 


1. WHEN a Commiſſion of Oyer and 
Terminer is granted under the gteat Seal of 
Pt "ON Britain, , 


— Day of holding the Scflion : For proclaiming 
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Britain, four of the Lords or other Commigo. 
ners ( unus quorum ) therein named, make 2 
Latin Precept under their Hands and Seals di, miner 
reed to the Sheriff of the County, or Ste watt 
of a Stewartry, that is not ſubject to, or inde- 
pendent upon, any County, wherein the Seſſß 
on of Oyer and Terminer is to be held and 
kept, bearing Date 15 Days, at leaſt before the 
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the Seſſion to be holden at ſuch a Place on ſuch 
a Day, and ſummoning 24 Jary-men, and the 
Be of Peace, Mayors and Bailiffs of Li- 
erties within the County or Stewartry, to ap- 
pear then and there before the Commiſſion- 

ers, Cc, | 
2. On the Day and Place appointed by the 
Precept for holding the Seſſion, four of the 
Commiſſioners, and King's Juſtices ( whereof 
one muſt be of the Quorum) aſſemble in the 
Seſſion-houſe, and one of them learned in the 
Law is made Chair-man. The Clerk of Ar» 
raignments writes dawn the Names of the 
Commiſſioners preſent, and then calls the Court, 
bidding the Cryer make 3 Oyes, and repetc 
after him the Proclamation thus: , My Lords, the 
King's Juſtices ſtraitly- charge and command all 
Manner of Perſons to keep Silence, and hear his 
Majeſty's Commiſſion of Oyer and Terminer for the 
County of, &c. openly read, upon Pain of Impriſon- 
ment. The Clerk reads the Commiſſion, and 
thar being done, bids the Cryer ſay, God ſave 
the King, and then to repete atter him the Words 
following + 
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following: All Manner of Perſons that have to do 
before my Lords the King's Juſtices of Oyer and Ter- 
miner for this County of, &c. draw near, and give 
your Attendance, The Sheriff is called to return 
the Precept to him directed, and delivered for ſum- 
moning a S:ſſi-n of Oyer and Terminer to be holden 
here this Day upon Pain and Peril ſhall fall thereon: 
The Sheriff or Underſheriff delivers the Precept 
propria manu to the Chair- man indorſed thus, 
Executio iſtius præcepti patet in quibuſdam ſchedulis 
buic annexis, ſubſcribed with his Name, vis. 2 
Liſt in Parchment of the Names of the Juſtices 
of Peace, Mayors and Bailiffs of Liberties: 
And another Liſt of the Names of ral or 
Jury-men, with their Additions of Title and 
Places where they dwell. Which Men are cal- 
kd the grand Jury, becaaſe of the Extent of 
their Power, and in regard they may exceed 
the Number of 12. This Execution or Indorſ- 
ment, is termed, The Return of the Precept. 
The Schedule or Roll of Parchment, in which 
are the Names of the Jurors ſummoned, is 
called a Pannel, or Panel, and the entring 
_ Names into it, is termed the Empanelling 
a Jury. 
3. 1 the Precept and Sheriff 's Return 
are delivered to the Chair-man of the Court, 
he gives it immediately to the Clerk, who or- 
ders, 1. All the Juſtices of Peace. 2. A!l May- 
rs and Bailiffs of Liberties within this County, to 
be called to anſwer to their Names, as they ſhall be 
ealled, every one at the firſt Call, upon Pain Nun, 
eri 
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Peril ſhall fall thereon. And then marketh with 
' a Dote or Stroke of Ink the Names of all 
that do appear. Such as make Default or ap. 
pear not, may be either fined or ſpared, as the 
Court thinks fit, | 
4. The Clerk bids the Cryer call the grand 
Jary thus, Tou good Men of the County of, &c. 
ſummoned to enquire for our Sovereign Lord the 
King, and the Body of this County, anſwer to you 
Names, as you ſhall be called, every one at the fiſt 
Call, upon Pain and Peri! that ſhall fall there : 
And having marked the Names of all who ap- 
peared, bids the Cryer call the Defaulters thus; 
Tou good Men that were even now called, and made 
Default, anſwer to your Names, and ſave you 
Pines. A. B. (without his Addition ) come 
forth, or you boſe 100 ſh. in Iſſues. And ſo of 
the reſt, The Sherift's Bailiff muſt prove the 
Summons giyen to thoſe grand Jury-men, who 
make Default or do not appear. In order Truth 
thereto the Clerk bids the Cryer ſwear the 
Bailiff ( laying his right Hand on the New Te- 
ſtament) a voir dire, ( i. e. veritatem dicer: ) 
thus, you ſhall true Anſwer make to what the 
Court ſball demand of you : So help you God. Kiſs 
the Book. Then the Clerk ſays, Bail, by Oath 
you have taken, did you ſummon A. B. of, &c. , 
appear here this Day, to ſerve upon the grand 
The Bailiff anſwers when . —.4 i. 3 
Day, or whether in Perſon or by Ticket kf 
at his Houſe, and with whom. And ſo of all 
that make Default, The Clerk of Arraignments 
turning 


z * 
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turning his Face to the Court, and acquainting 
them how many of the grand Jury have ap- 
peared, ſaith to the Chair-man, uo will your 
Lordſhip pleaſe ſhall be Foreman? The Chairman 
names the Foreman, and the Clerk calls him, 
and bids him lay his right Hand on the Book, 
and bids all the reſt ot the grand Jury, who did 
appear, hearken to the Foreman's Oath, which 
the Clerk adminiſters to him thus: Du ſhall 
diligently enquire, and true Preſentment make of all 
ſuch Matters and Things, as ſball be here given you 
in Charge, or otherwiſe come to your Knowledge, 
touching this preſent Service : The King's Majeſty's 
Council, your own and your Fellows, you ſhall well 
and truly keep ſecret. Jou ſhall preſent no Man for 
Malice, Hatred or ill Vill, nor leave any Thing 
unpreſented for Fear, Favour or Affection, or for any 
Reward, Hope or Promiſe thereof: But, in all your 
Preſentments, you ſhall preſent the Truth, the whole 
Truth, and nothing but the Truth, according to the 
beſt of your Skill and Knowledge. So help you God. 
Sir, kiſs the Book. The Clerk draws a Line 
from the Foreman's Name, and , marks him 
ſworn thus jur. prior. Then he calls the 


reſt of the grand Jury by three at a Time, and 
their right Hands being laid on the Book, 
ſwears them thus, The ſame Oath that A, B. 
L your Foreman kath now taken before you on his Part, 
at you and every of you ſhall well and truly obſerve, 
fc and keep on your reſpectiue Parts: So help you 
l God. And they muſt ſeverally kiſs the Book. 
is For ayoiding the Inconveniency of the Ju- 


g ry's 
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ry's ſplitting into an equal Number ot Voices, 
for approving and diſallowing any Bill, an odd 
Number, as 17, 19, 21, as the Court requires, 
uſe to be ſworn. The Clerk ſtrikes a Line 
from every one of theit Names, and marks 
him {worn thus Jur. No Quaker or 
reputed Quaket is permitted to be of any grand 
Jury (a). A Number of grand Jury-men, a- 
greeable to the Court, being ſworn, the Clerk 
asks the Court, if they will pleaſe to diſcharge 
thoſe, who did appear on the grand Juty, and 
are not ſworn, to depart the Court, about 
their own Occaſions, and tells them as the 
Court directs. | | 
5. The Clerk bids the Cryer make one Oyes, 
and to repete after him: My Lords, the Kiny's 
Fuſtices command all Juſtices of Peace and other 
Officers, that have any Authority to take any Inqui- 
fitions, Recognixances, Examinations, or Informa- 
tions of Offences, enquirable by his Majeſty's Con- 
miſſion of Oyer and Terminer within this County 
of, &c. that they ſhall forthwith deliver the Records 
of the ſame into this Court: And all others to keep 
Silence whilſt the Charge is in giving upon Pain of 
Impriſuument. The Clerk mult file (i. e. faſten on 
a Thread or Wire ) all Recognizances, and 
keep ſafe all Examinations, or Informations 
delivered in by the Juſtices of Peace, and May- 
ors or other Officers having Power to take 
them; and thoſe who give in ſuch EL 
| W an 


(4) 7 & 8 W. m. Cap. 34. $ 6, junct. 1 Geo. I. Cap % 
& & Geo, 1. Cap. 6. ? 
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and Informations as happened to be taken be- 
fore them, mult prove the ſame, ; 

6. The Chair-man gives the Charge to the 
grand Jury, ſetting forth their Duty, and the 
Matters enquirable by them, &c. While the 
Charge is in giving, the Clerk makes for the 
Foreman a Copy, in Paper, of the Names of all 
{worn on the grand Jury, that he may know 
his Fellows, and call them by their Names, at 
collecting their Voices, in agreeing to find, or 
not agreeing to find, any Bills brought before 
them ; and delivers the whole Pannel returned 
to the Sheriff or Underſheriff, to ingroſs in 
Parchment a Pannel of thoſe. only who are 
ſworn, with their Additions, putting the Fore- 
man's Name firſt, and the reſt according to their 
Quality, or as they ate written in Order in the 
Pannel returned with the Precept, and draws 
down againſt the Names of all written in the 


{mall Pannel, a Column thus 7 and marks Jur. 


To which Pannel the Sheriff or Underſheriff 
puts his Name, and delivers it to the Clerk to 
be filed on the Lace with the Precepts and Sche- 
dules therewith returned, for the more ſafe 
keeping thereof. 5 

7. After the Charge is given to the grand Ju- 
ty, the Clerk bids the Cryer ſwear a Bailiff (1ay» 
ing his right Hand on the New Teſtament ) to 
keep the grand Jury thus, Du ſhall diligently at- 
tend the grand Jury, during this Seſſion of Oyer and 
Terminer ; you ſhall ſafely carry to them all ſuch In- 
Vol, II. — S  diliments, 
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diftments, Informations and other Writings, as ſhall 
be delivered to you by the Court ; And the ſame when 
redelivered to you by the grand Inqueſt, you ſhall miſs 
bring back again and deliver them ſafe to the Court, 
without any Alteration thereof. So help you God. ment 
The grand Jury ule to go into ſome convenient 
Room provided for them, near the Court to 
hear the Evidence on the Bills of Indictment the B 


brought to them, and to proceed in their Bu- granc 
fineſs. The Clerk of Arraignments bids the Cryer 101007. 
call the Proſecutors ( where any are bound to cted i 

roſecute ) to prefer their Bills thus, A. B. dence 
come forth and proſecute againſt C. D. or elſe you fir. gainſt 
feit your Recognizance ; and to call thoſe that are they i 


upon Bail, and bound to anſwer thus: F. H. B. & 
come forth, and ſave thee and thy Bail, or elſe thou 
forfeits thy Recognixance; and to call his Bail the f 
thus: I X. bring forth E. H. whom you 1yndertook them, 
ſhould appear here this Day, or elſe you forfeit you the ſa 
Recognizance. Then the Clerk bids the Cryer 
{wear the Witneſſes whoſe Names are indorſed to your 
8 any Bill ot Indictment, thus, 2 3 el; 
1bich you ſhall give to the grand Inqueſt upon this greed e 
Bill of Tali mee againſt O. > and 0. R. Hall le takes 
the Truth and Nothing but the Truth. So help Court 
you God. Kiſs the Book, And the Clerk adds falſe . 
to the Name of every Witneſs ſworn, Fur. One witho 
of the grand Jury ſhovtd come from his Fel- indor{ 
Tows, to fee the Witnefles ſworn to every Bill, mus: 
and bring the Bill and Witneſſes along with 
im, to be examined before all the grand Jury. Treaſo 
The Wiegeſſes are to attend the Cout n 


; 
_—_ 


Ch. 2. Law of Scotland. Tit. = 1. 275 


after they have been examined by the grand 
Jury, and not to go away until the Court diſ- 
miſs them. If the grand Jury, after hearing 
Evidence, find, i. e. approve, a Bill of Indi&- 
ment exhibited againſt any Perſon or Perſons 
(to which Twelve at leaſt muſt agree) the 
Foreman or ſome of them indorſe or write on 
the Back thereof, theſe Words, Billa vera. If the 
grand Jury diſallow a Bill, they muſt indorſe it 
ignoramus. But where ſeveral Perſons are ind i- 
cted in one Bill, and the grand Jury have Evi- 
dence to fatisfy themſelves to find the Bill a- 
gainſt one or more, and not againſt others; 
they indorſe the Bill thus, Billa vera, quoad A. 
B. & C. D. Ignoramus, quoad E. F. & G. H. 

8. When the grand Jury have agreed upon 
the finding or not finding of any Bill before 
them, and indorſed it accordingly, they bring 
the ſame into the Court. To whom the Clerk 
ſaith, Tow Gentlemen of the grand Inqueſt, anſwer 
to your Names, and when he hath called them o- 
ver by the Pannel, asketh, Gentlemen, are you a- 
greed of any Bills ? If they be agreed on any, he 
takes them, and ſaith, You are content the 
Court ſhall amend the Matter of Form, and 
talſe Latin, altering no Matter of Subſtance 
without your Privity. He ſeparates the Bills 
indorſed billa vera, from thoſe indorſed ignora- 
mus: And then ſtanding turneth towards the 
Judges, ſays, Billa vera againſt A. B. for High 
Treaſon : Billa vera againſt C. D. for Miſpriſium of 
High Treaſon : Billa vera againſt F. G. for High 

nts S 2 | * Trea- 
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Treaſon: Ignoramus quoad H. I. upon the ſame 
Bill for High Treaſon, And fo forth, till the In- 
dorſements of all the Bills delivered to him by 
the grand Jury be read. Where an Indictment 
is returned Billa vera againſt ſome of the Par- 
ties indicted, and Ignoramus quoad the reſt: The 
Clerk ſtrikes immediately a Score with Ink thro 
the Names of thoſe returned ignoramus, that, as 
if they had not been indicted, the Bill may be 
ſubſtantive quoad thoſe againſt whom it was re- 
turned Billa vera. After a Bill of Indi&ment is, 
by Verdict of a grand Jury, found and preſent- 
ed before the Court to be true; the Party accu- 
ſed is ſaid to be indicted, and the Clerk of Ar- 
raiguments files the Bill. But ſuch Bills of Indict- 
ment as are returned iguoramus quoad all the 
Parties therein accuſed, or quite diſallowed by 
the grand Jury, are delivered to the Bench, 
and forthwith cancelled or torn, _ 

9. If a Man indicted of High Treaſon ap- 
pear not, to juſtify himſelf by Law, a Capias 
is directed to the Sheriff, to take and impriſon 
him. If he cannot be apprehended, he ſhall be 
outlawed, that is, pronounced to be out of the 
King's Protection, and depri ved of the Benefit 
of Law, that he reap no Advantage by his Con- 
tumacy, and abſenting or abſconding from 
legal Trial. But a Woman is ſaid to be waived, 
and forſaken of the Law, where a Man is out- 
lawed. When the Offender appears, or is ta- 
ken upon Proceſs, in order to his Trial, he is 
committed to Priſon; High Treaſon not bone 
bailable. : SEC I: 
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SECT. Il. 


The Form and Method of Trial of Commoners indift- 
ed of High Treaſon, or Mijprifion thereof, 


THE Proceeding after Bills of Indictment 
found, is not altogether the ſame in all Caſes 
of Treaſon : I ſhall therefore conſider the dif- 
ferent Forms and Methogs of Trial in different 
Caſes. 


i. 


The Method of Trial of Commoners indifled for High 
Treaſon, whereby Corruption of Blood to the Offen- 
der or his Heirs, is mage, or for Miſpriſion of ſuch 

Treaſon, a | 

1. A Perfon, againſt whom an Indi&ment of 
High Treaſon 1s found by the grand Jury, be- 
ing in Cuſtody, the Clerk of Arraignments calls 
to the Keeper of the Priſon, to bring ſuch a 
Priſoner to the Bar of the Court. If the Pri- 
ſoner doth not underſtand the Britiſh Language, 
an Interpreter muſt be procured and {worn to 
explain to him what the Court. ſays ; and to 
them what he anſwers (4). Then the Clerk, 
to diſtinguiſh the - Priſoner's Perſon, bids him 
hold up his Hand (but one indiged of Miſ- 
priſion of Treaſon is not bid hold up his Hand) 


3 8 3 ang 
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and may ask him what his Name is, or what 
Name and Title he is commonly known by, 
And if he own the Name and Addition of Title 
given him in the Indictment, tells him, He ſtands 
here indicted by that Name of High Treaſon. 
If the Name or Title of ſuch Priſoner be miſ- 
taken, the grand Jury ſhould be ſent for into 
Court, and the Name of the Priſoner and his 
Title, which he owns before them, made right 
in the Indictment by and with their Conſent, 
Who, after the Bill is amended, muſt take it in- 
to ſome of their Hands and deliver it back in- 
to Court, indorſed Billa vera. Then the Clerk 
turning towards the Judges, repeats again, Billa 
vera againſt A. B. for High Treaſon, or Billa ve- 
ra againſt C. D. for Miſprifion of High Treaſon, ac- 
cord ing to the Nature of the Indictment thus 
amended. eee 
2. A Narrative of the Time and Place, when 
and where, the Judges before whom, the Ju- 
rors by whom the Indi&ment is taken, is called 
A Caption of Indictment, To which the Indict- 
ment itſelf is ſubjoyned. If the Priſoner defire 
Council, the Court will immediately, upon his 
Requelt, aſſign him ſuch and ſo many Council, 
not exceeding two, as he deſires: Who are to 
have free Acceſs to him, at all ſeaſonable Hours. 
He is alſo allowed to have a true Copy of the 
Indictment, and of the Caption thereof (upon 
paying for it ) and a Copy of the Pannel of the 
Jurors returned by the Sheriff (but not of the 
Names of Witneſſes to be produced for proving 


& 3 


Ch. 2. Law of Scotland. Tit. 1. $2. 279 


hat thereof ) delivered to him, Five Days at leaſt 
by. before the Trial (). And after Deceaſe of 
itle the Pretender, ſuch Indictee ſball have a Copy 
nds of the Indictment, with a Liſt both of the Wit- 
(ſon, neſſes to be brought againſt big, and of the 
miſ- Jury, mentioning their Names, Profeſſion, and 
into Place of Abode given to him in Preſence of two 
| his or more credible Witneſſes, ten Days before 
ight the Trial (c). | | | 
ent, 3. If there be no other Perſons for the Time 
in- to be tried, the Court may adjourn for ſeven or 
in- eight Days. In order thereto the Clerk asks 
lerk the Chairman, to what Time he is pleaſed the 
2 Court ſhall be adjourned, and ſends for the 
ve- grand Jury, whom he calls oyer, and adjourns 
ac- to that Time thus: Gentlemen of the grand 
nus Inqueſt, the Court diſmiſſeth you for this Time, and 
bY enjoys you, on pain of ten Pounds Sterling apiece, 
en to give your Attendance here again on the — Day 
u- of — at Eight of the Clock in the Firenoon, Then 
ed bids the Cryer make three Qyes, and repeat 
&- thus: Al Mawner of Perſons that have any more t0 
re do before my Lords. the King's Juſtices, and- other 
is Commiſſioners of Oyer and ene for this Caunty 
il, of — may depart beuce at this Time, and give their 
0 Attendance again onthe — Day of — at Bight of 
8. the Clock in the Furenoon. And God fave the Ring, 
e The Clerk writes an Entry exactly of the Time, 
n and Place to which the Court is adjourned, 
e k | 
e 8 4 4 When 
7 - 


(4) 7 W. m. Cap. 3-51 & 7. (e) 7 4. Cap. 21, fp 
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4+ When Four or more Juſtices and Commiſ- 
ſioners (unus quorum ) meet at the Time and 
Place the Court was adjourned to, the Clerk 
writes the Day and Place, and Names of the 
Juſtices which then meet, and bids the Cryer 
make three Qyes, and repeat after him thus 
All Manner of Perſons that have any more to do be- 
fore my Lords the King's Juſtices (orif no Lord 
there, before the King's Majeſty's Fuſtices ) of Oye 
and Terminer for this County of — and were al- 
Journed over to this Time and Place, draw near and 
give your Attendance, Then the Clerk bids the 
Cryer call over the grand Jury by the Pannel df 
their Names, and marks who appear, and de- 
ſires them to go to ſome Room, near the Court, 
and keep together, that the Court may ſend to 
them upon any Occaſion of Buſineſs. If Buſi- 
neſs be retarded or diſappointed by any of the 
grand Jury-mens failing to appear, the Abſents 


- ought to be fined for ſuch Default. The Clerk 


delivers the Chairman 'a Court-paper of the 
Day of fitting upon this Adjournment, the 
Names. of the Commiſſioners preſent, and of 
the Perſons indicted, and for what Offences. 
5. Then the Clerk of Arraignments calls to 
the Keeper of-the Priſon, to ſer 4. B. Priſoner 


to the Bar. Who, tho' his Crime be never {0 


great, ought to be uſed with all Humanity and 
Gentleneſs, conſiſtent with the Nature of the 
Thing, and ſhould not be brought to the Bar 
in a contumelious Manner, as tied or fettered, 
or loaded with Irons ; that he may make Ls 
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Defence, and plead at Eaſe, unleſs there be 
ſome Danger of Reſeue, or Eſcape. In Caſes, 
where the Priſoner doth not underſtand the 
Britiſþ Language, an Interpreter muſt be pro- 
cured and {worn thus by the Clerk ; Sir, /ay 
your right Hand upon the Book, and hearken to your 
Oath ;" yon ſhall well and truly interpret unto A. B. 
now Priſoner at the Bar, the High Treaſon whereof 
he ſtands here indicted, as the Court ſhall dirett you, 
and alſo the Queſtions and Demands which ſhall be 
made by this Court, concerning the ſame Treaſon ; and 
alſo ſhall well and truly interpret to this Court, the 
Anſwers which” the ſaid A. B. the Priſoner ſhall 
thereunto give, lo help you God. Kiſs the Book, 
The Chairman ordinarily makes a Speech to the 
Priſoner concerning his Behaviour during the 
Time of the Trial, aſſures him when it comes 

to his Turn to ſpeak he ſhall be heard with all 
Patience and Indulgence the Matter will bear, 
or ſomething to this Purpoſe. _ 

6. If the Crime be High Treaſon, the Clerk 
bids the Priſoner hold up his Hand, and tells 
him by his Name, that he ſtands indicted of 
ſuch a Crime by that Name, and the Addition 
of Title given him in the Indictment, Bur it 
is no eſſential Part of the Trial that the Priſoner 
hold up his Hand at the Bar, nor is there any 
Record made of it when done: The only Uſe 
of it being to ſhew the Court who the Priſoner 
is; and when that is apparent, they proceed a- 

ainſt him, tho' he refuſe to hold up his Hand. 
he Clerk reads the Indid ment to the Priſoner 

Wy | in 
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in the Language of Great Britain, and not in the 
Latin Tongue, in which jt is written. But il 
he deſire, he may alſo have it read to him in 
, Latin. A Witneſs attends the Court to prove 
the Delivery of a Copy of the Inditment to the 
Priſoner, if there ſhould be Occaſion. The In- 
dictment being read, the Clerk asks, How ſajf 
thou A, B. art thou guilty of this High Treaſon, « 
not guilty ? If the Priſoner ſtand mute, or vil 
not plead effectually, i. e. anſwer directly to the 
Fact, Judgment may be given againſt him, as 
if he were convicted by Verdict or Conſeſſion. 
But where the Court ſees Reaſon to doubt, it 
the Priſoner ſtands mute wilfully, and contuma- 
ciouſly, or if he be naturally dumb, and want 
the Uſe of his Tongue, they order the Sherif 
to return a Jury on a Pannel to try that Mat- 
ter, Twelve of which muſt be · worn thus: To 
ſhall diligently enquire, and true Preſentment mate 
for and on Behalf of our Sovereign Lord the King, 
whether A. B. Priſoner at the Bar, being now bert 
indicted of High Treaſon, ſtands mute fraudulanth, 
wilfully and obſtinazely, or by the Providence and Aft 
of God, according to your Evidence and Knowledy 
So help you God. Kiſs the Book, And if it be 
found, that the Priſoner is dumb by the Hand 
of God, the Judges of the Court will not only 
cauſe the Crime charged upon him to be enqui- 
red of, but alſo all other Matters which be 
might have pleaded in his Defence z Since it l 
no Way his Fault that he doth not plead, 1 
the Priſoner gonfeſs the Fast, or that he 180 
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ty, the Confeſſion is recorded thus, Per adjorna- 
nent. die _—_ 70% con. i. E. cognovit indi- 
ament um. Then the Chairman asks him, What 
he can ſay in Arreſt of Judgment, why Sentence 
of Death ſhould not paſs upon him: Becauſe, 
he may perhaps have a Pardon to plead. If he 
can ſay nothing in Arreſt of Judgment ; the 
King's Council, without more ado, pray Judg- 
ment upon the Confeſſion, and the Chairman, 
or ſome other Commiſſioner pronounceth it ac- 
cording to Law. This is called Attainder by 
W 

7. When a Priſoner ſtands upon his Defence, 
he pleads either in Abatement, that 'the Suit 
ought to ceaſe for that Time, becauſe of ſome 
Intormality in the Indi&tment; which we call a 
dilatory Defence: Or demurs to the Indict- 
ment, that is, as we ſay, denies the Relevancy 
of it : Or pleads in Bar ; which anſwers to the 
proponing a peremptory Defence in our Law : 
Or he pleads the general Iſſue, that is, pleads 
over to the Crime, or pleads not guilty- If the 
Priſoner being asked by the Clerk, If he be 


lerk turns the Charge of Guilt upon bim by 
this Replication, Culprit, how wilt thou be tried? 
Culprit, i. e. culpabilts es, paratus ſum veriſicare. 
Cul. being an Abbreviation of the Latin culpabi- 
lis, and prit (now pret ) an old French Word for 
ready. So thar, the Clerk's pronouncing that 


guilty of the Crime charged upon him, and the 
n On Crown 


uilty or not guilty, anſwer not guilty. The 


Word, is as much as to ſay, that the Priſoner is 
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Crown is ready to prove it. To the Queſtion, 
How wilt thou be tried? the Priſoner anſwer 
By God and my Country, The Clerk replies, Gi 
ſend thee a good Deliverance ; and writes over the 
Priſoner's Name on the Indictment, the Time 
when he pleaded not guilty, thus, Per adjorng+ 
ment. die — po. Je ( id eft ) poſuit ſe ſuper pa- 
triam, he put himſelf upon his Country, and 
then bids the Keeper take him from the Bar, 
The Priſoner having pleaded not guilty, and 
put himſelf upon his Country, is ſaid tobe ar- 
raigned : Becauſe then thoſe who ſue for the 
King may orderly proceed. The Clerk doth 
not bid a Priſoner for Miſpriſion of High Tre: 
ſon, hold up his Hand at the Time of his plead- 
ing to it (that Crime not being Felony) but telly 
him he ſtands indicted of Miſpriſion of High 
Treaſon by the Name of — for that he — a 
in the Inditment. And asks him whether he 
be guilty of that Offence of Miſpriſion or not 
guilty? If he anſwer, not guilty, the Clerk en- 
ters on the Indictment over his Name, per ad- 
Jornament — die — po. ſe. Or if he confels, 
cogn. and then bids the Keeper take him from 
the Bar. 8 | | 
8. Aſſoon as the Priſoner hath pleaded not 
uilty, Four of the Juſtices or Commiſſioners 
4 unus quorum ) may ſign and ſeal a Writ ot 
Precept, called a Yenire faciat, directed to the 
Sheriff of the County, or Stewart of the Stew* 
artry, where the Crime was committed, för ſum- 


moning a Jury of Twelve good and lawful * 
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of the Neighbourhood to appear before them, 
at a certain Day and Place, to paſs upon the 


Trial. But tho the Precept orders a Return 


only of twelve Men to be made, the Sherift or 
Stewart uſually returns ſixty or eighty or ſo 
many, as that there may be a ſufficient Number 
to make up a Jury of twelve, beſides all thoſe 
which may be duly challenged. Then the Clerk 
underſtanding from the Chairman, , to what 
Time he is pleaſed the Court ſhould be adjour- 
ned, ſends for the grand Jury, and calls them 
over and adjourns them to that Time, as in 
the firſt Adjournment ;. or, if the Court pleaſe, 
he diſctargeth them thus, Gentlemen of the grand 
Inqueſt, the Court thanks you, for your good Service, 
aud dith diſcharge you. Upon which, he bids the 
Cryer make three Oyes, and repeat the Ad- 
journment in Manner before mentioned, to ſuch 
a Day, Hour and Place, as the Court doth di- 
rect. : "3&0 | * 
9. When four or more Juſtices and Commiſ- 
ſioners ( nus quorum) meet at the Time and 
Place the Court was adjourned to, the Glerk 
writes down the Day and Place, and their 
Names; makes Proclamation, and calls the 
Court as at the Seſſion, upon the firſt Adjourn- 
ment; and calls over the grand Jury, unleſs 
they were. diſcharged at the former Sitting. 
Then he cauſes the Cryer proclaim, Sheriff of 
this County of, &c. return the Precept to you direft- 
ed and delivered, for ſummoning a Jury to try be- 
tween our Sovereign Lord the King, aud the a 
| that 
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that ſhall be at the Bar, retornable here thi Da, be trie. 
on pain and peril will fall thereupon. The Sheris ft of cl 
or Underſheriff delivers the Precept, indorſed WM challen 
thus, Executio iſtius pracepti patet in panello, bu Wl that, © 
annex. Which Pannel is intitled, The County ſ. vill no 
nomina jur. ad triand. inter Dominum Regem & &c, try the 
priſonar. ad barram, or to that Effect: And con- by a n 


tains the Names of all the Freeholders therein 10. 

written, one under another, with the Addit-ſoner 1 
ons of their Titles and dwelling Places, Such away t 
Ranking or Ordering of the Jurors Names is Wl know, 
termed the Array. The Clerk bids the Keep“ Then: 
er ſet the Priſoners to the Bar, as he ſhall bad a 
name to him. Which being done, he bids the to hin 
Cryer repeat, Ton good Men that are impannelled Wl ſhould 


to try between our Sovereign Lord the King, and tht 
Prifomers at the Bar, auſwer to your Names, every 
one at the firft Call, n Pain and Peril ſhall fal 
thereon. He marks thoſe who appear with a vi- 
. ible Speck or Dote, before their Names. And 
the Cryer calls thoſe who appeared not, over 
again, thus, Ton of the Jury who were even mu 
called, and made Default, anſwer to your Name, 
and ſave your Fines, The Clerk acquaints the 
Court how many Jurors appear in the whole: 
And calls the Witneſſes for the King, whoſe 
Names are indorſed upon the Indi&ments 2 
E the Priſoners to be tried, to know if they 

e all ready, And then asks the Court, which 
Priſoner they intend ſhall be tried firſt, It is 
thought moſt expedient to try but one Priſonet 
for Treaſon at once: Becauſe, if more _ 
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be tried together, every one having the Bene 
fit of challenging Thirty five peremptorily, may 
challenge ſo many, and make ſuch Confuſion, as 
that, out of all who appear on the Pannel, there 
will not remain Twelve unexcepted againſt, to 
try the Priſoners, and ſo put off the Trial, till 
by a new Precept, a new Jury be got returned. 
10, The Clerk bids the Keeper ſer the Pri- 
ſoner to be firſt tried to the Bar, and take 
away the other. Priſoners from it: And calls to 
know, if the Witneſſes againſt him be ready: 
Then asks him who is to be tried, if he hath 
had a Copy of the Pannel of the Jury delivered 
to him two Days ( or more) ſince: If he 
ſhould deny his receiving of it, ſome Witneſſes 
for the King, who delivered the to him, 
muſt vouch or prove that he got it. The Clerk 
then ſays, Ton A. B. now Priſoner ar the Bar, theſe 
Mm which you ſhall hear called, and prrſmally ap- 
pear, are to paſs between our Souereign: Lord the 
King, and you upon Trial of your Life and Death; 
If you will challenge them, or any of them, Ja 
ſpeak umo them as they come to rhe Book ro be urn, 
before they be on. ed | 
11. The Priſoner may, before arty one Juror 
is ſworn, but not after, except at once againſt 
all the Jurors impannelled, upon the Account 
of Juſt Suſpicion, Partiality or Default in the 
Sheriff who returned them, or becauſe of In- 
comperency, for being Perſons living without the 
County: Which is termed a Challenge to the Ar- 
ra. The Priſoner, cho he do not challenge od 


* 
* 


3 


upon his Trial. One ſuing for the King, can- 
not challenge any of the Jury peremptorily, but 
muſt affign.the Cauſe of his ſo doing, to be tri 
ed by the Diſcretion of the Juſtices (e); tho 
he needs not ſhew any Cauſe of his Challenge, 
till the whole Pannel be gone thro", andi it ap- 
pear, that there will not be a full Jury without 
the Perſon ſo challenged. A Priſoner who takes 
a Challenge for Cauſe, muſt ſhew. it preſent- 
ly, and gets. not Time (as one ſuing for the 
King hath ) till the Pannel is peruſed. The 
ſpecial Cauſes or Reaſons, why. a particular 
Juror may be challenged, are, that he is an . 
(4) 2 Phil. & M. Cap, 10. (=) 33 Ede, L. 5h 4 
anno 1308. 
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lien; or a Peer; or under twenty one Years of 
Age (f); or a Quaker, or reputed Quaker 
(s); or chat he is not ſeiſed in his own Night, 
or the Right of his Wife, of an Eſtate of Inhe- 
ritance in Lands or Tenements for his or her 
Life, or the Lite of ſome other Perſon, within 
the County or Place. whence the Jury comes, 
of the yearly Value of forty Shillings Sterling 
); or that he is an Outlaw; or infamous; 
or that he was one of the grand Jury, who 
found the Bill (i); or that he hath a Claim 
to the Forfeiture by the Priſoner's Attainder or 
Conviction, A Juror may be asked upon a voir 
dire (i. e. to declare upon Oath } whether he 
ſhall get or laſe by the Priſoner's Attainder, or 
it he be qualified by having a ſufficient Eſtate, 
or if he be an Alien or the like: But any Ex- 
ception fox ſetting him aſide from ſerving on 
ſuch a Jury, that may infer Puniſhment or In- 
famy agaioſt himſelf, as that he ſtands convict- 
ed of Perjury or Forgery, Oc. muſt be proved 
otherwiſe, than by asking the Queſtion at the 
jury- man himſelf. | = 

12. The firſt twelve Men returned upon the 
jury that appear, are ſworn to try the Priſon- 
er, if none of them be challenged, and the reſt 
in the Pannel depart. The Clerk calls R. S. 
the firſt Jury - man in the Pannel, bids him look 
upon the Priſoner, and lay his right Hand on 
Vol. II. T 25 the 
9 & s W. III. cap. 32. f 4. (C7 & 8 w. Ul. Cap. 
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14.5 6, 1 Geo. I. Cap. o. jundt. s Geo. I. Cap. 6 (4) 7 
A, Cap. 21. $ 6, (i) 25 Edw. III. St. 5. Gay. 3. 
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the Book, and the Cryer ſwears him thus: Toy 
ſhall well and truly try, and true Deliverance make, 
between our Sovereign Lord the King, and the Pri 
ſoner at the Bar, whom you ſhall have in Chargy, 
and a true Verdict give according to your Evidence, 
So help you God. Kis the Book. And fo o- 
thers in the Pannel, one after another, to the 
Number of twelve, are ſworn. The twelye 
being thus ſworn, are called the petit, or 
Jury, who arethe Jury of Life and Death. The 
Clerk gives the Underſheriff the large Panne|, 
to write out the Names and Additions of the 
Jury-men only who are ſworn, upon a ſmall 
parchment Pannel entitled thus, Nomina jur. in. 
Dominum Regem & A. B. priſonar, ad barran: 
And puts the Sheriff's Name to it. Then the 
Clerk bids the Cryer repeat, F any one can it- 
form my Lords the King's Juſtices, the King's Attu- 
ney or Advocate, before this Inqueſt be taken, hetwen 
our Sovereign Lord the King, and the Priſoner at tht 
Bar, let them come forth, and they ſhall be heard; 
for the Priſoner ſtands at the Bar, upon his Delive- 
rauce: And all others that are bound by Recognit- 
ance to give Evidence againſt the Priſoner at the Bar, 
come forth and give your Evidence, or elſe you forfeif 
your Recognizances. The Clerk ſays to thePrifoner, 
A. B. hold up thy Hand, and, turning to the Ju 


ry, ſays, Tou of the Jury look upon the Priſoner, ani 


hearken to his Cauſe, he lands indicted in this Cout 
ty of, &c. by the Name of A. B. of, &c. as his Ad- 
dition is in the Indictment, for that he, &. 
(reading all the Indictment in the BruiÞ 
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Tongue, and not in Latin to the End of it.) 


Upon this Iudictment he bath been lately arraigned, 


and thereunto pleaded not guilty, and for his Trial 
hath put himſelf upon God and his Country, which 
Country you are. Tour Charge is to enquire, whether 
he be guilty of this high Treaſon,” in Manner and 
Form, as he ſtands indicted, or not guilty. If you 
fiud him guilty, you ſhall enquire what Goods or 
Chattels, Lands or Tenements he had, at the Time 
of the ſaid high Treaſon committed, or at any Time 
fince. I you find him not guilty, you ſhall enquire, 
whether he fled for it: If you find that he did flee, 
you (ball enquire of his Goods and Chattels, as if you 
had found him guilty. If you find him not guilty, 
and that he did not filet for it, Jay ſo, and no more, 
and hear your Evidence. | 
13. Now is the propet Time for the King's 
Council or Attorney to open and ſpeak to the 
Cauſe, if they have a Mind to it, and if not, to 
produce their Evidence. Witneſſes, whether for 
the King, or for the Priſoner, are brought to 
appear by Subpena's and Proceſs of Courſe ta- 
ken out again them (æx); and both muſt be 
ſworn (7). 1 fhall confider, i. What is allow=- 
ed as Evidence. 2. Who may, or may not be 
Witneſſes. 3. In what Manner Witneſſes are to 
give their Evidence. 2 
[ rt. ] The Confeſſion of the Prifoner himſelf 
taken before any Magiſtrate out of Court, is al- 
lowed to be given in Evidence againſt the Par- 
"IEP =: ry 
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ty confeſſing, but not againſt others: And ſuch 
Conteſſion muſt all be taken together, and not 
by Parcels. The Evidence given by a Witneſs at 
one Trial, cannot in the ordinary Courſe of Ju- 
ſtice, be made Uſe of on the Death of ſuch 
Witneſs, at another Trial. What a Stranger 
has been heard to ſay, is no Manner of Eyi- 
dence for, or againſt the Priſoner : But what 
the Priſoner hath been heard to ſay at another 
Time, may be given in Evidence for him, as 
well as againſt him, And what a Witneſs hath 
been heard to ſay at another Time may be gi- 
ven in Evidence, in order either to invalidate, 
or confirm the Teftimony which he gives in 
Court. Compariſon of Hands, is no Evidence 
of a Man's Hand-writipg in criminal Caſes. 
High Treaſon whereby Corruption of Blood 
may be made, or Miſpriſion of ſuch High Trea- 
ſon, requires Evidence by two lawful Witneſ⸗ 
ſes, either both to the ſame overt A&, or one 
to one, and the other to another overt Act of 
the ſame Treaſon (m). 

[ 2. }Ir is a good Exception againſt a Witneſs, 
that he is an Infidel, thar is, that he believes 
neither the Old nor New Teſtament to be the 
Word of God, on one of which Law requires 
the Oath to be adminiſtred. Husband and Wife, 
being as one and the ſame Perfon, in Affection 
and Intereſt, cannot give Evidence for one an 
other; and regularly the one is not admitted to 
give Evidence againſt the other, by reaſon of 
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the implacable Diſſenſion which might be cau- 
ſed by it, and the great Danger of Perjury, 
from taking the Oaths of Perſons under ſo great 
a Biaſs, and the extreme Hardſhip of the Caſe. 
A Conviction, and, a fortiori, an Attainder or 
judgment of Treafon, Felony, Piracy, Perjury, 
Forgery, c. is a good Exception againſt a Wit= 
neſs ſo long as it continues, if the Record of 
ſuch Conviction or Judgment be actually pro- 
duced in Court. But it hath been thought, 
that the King's Pardon will remove a Man's 
Diſability to be a Witneſs, in all Caſes wherein 
it is only the Conſequence of the Conviction or 
judgment againſt him; and not an expreſs Part 
of the Judgment as it is in Perjury, in which 
Caſe, penam licet tollas, ſemper litura manet: How- 
ever this Matter ſeems not to be fully ſettled. 
It is a good Exception againſt a Witneſs, that 
he is to be a Gainer or Loſer by the Trial: But 
not that he hath received a Reward, for having 
made a Diſcovery of the Crime to be proved a- 
gainſt the Priſoner, Nor is it a good Exception 
againſt a Witneſs, that he is an Alien; or out- 
law'd in a perſonal Action; or that he is one of 
the Judges or Jurors, who are to try the Priſo- 
ner ; or that he was Witneſs to the finding the 
Bill of Ind ictment againſt. him. An Accomplice 
in a Crime charged againſt the Priſoner, may, 
tho' he hath confeſſed - himſelf guilty of the 
ſame Crime, be admitted as a Witneſs, if he 
hath not been indicted for it. And Accomplices, 
who are indicted, are good Witneſſes for the 


b * King, 
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King, until they be convicted: Becauſe the 
Diſcovery of ſuch wicked Works of Darkneſs, 
come properly from the fellow Offenders ; and 
if no Accomplices were admitted as Witneſſes, 
it would be generally impoſſible to find Evi- 
dence to convict the greateſt Offenders, and 
Treaſon or other clandeſtine Crimes could not 
be diſcovered. In ſhort, many Exceptions that 
are good againſt Jurors, are not good againſt 
Witneſſes : Becauſe Jury-men are more eaſily to 
be had than Witneſſes. Objections againſt Wit- 
neſſes, that do not touch their Fame, or tend 
to ſubject them to legal Pains, may be asked at 
themſelves upon a voir dire, that is, may be re- 
ferred to their own Declaration upon Oath: 
Bur ſuch as refle& upon their Reputation, or 
expoſe them to Puniſhment, if anſwered affir- 
matively, muſt be made good otherwiſe than 
by their own Acknowledgment. Exceptions a- 
gainſt one's being admitted a Witneſs, muſt be 
taken before he is ſworn, | 

[ 3. ] In Caſes where the Witneſſes do not 
underſtand the Britiſh Tongue, the Clerk ſwears 
an Interpreter thus : Sr, lay your right Hand up- 
on the Book, and hearken to your Oath : You ſhall 
well and truly interpret to L. M. a Witneſs here pro- 
duced in behalf of his Maijeſiy againſt A. B. nou 
Priſoner at the Bar, the Queſtions and Demands 
which ſhall de made by this Court concerning the High 
Treaſon, whereof the ſaid Priſoner ſtands here now 
indicted, and you ſhall well and truly interpret to 
this Gurt, the Anſwers which the ſaid L. M —4 
e | nam | — 
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thereunto give. So help you God. Kiſs the Bool 
The Clerk calls the Witneſſes for the King in- 
dorſed upon the Indiftment, and bids them lay 
their right Hands upon the Book, and the Cry- 
er {wears them to give their Evidence thus: 
The Evidence which you and every of you ſhall give 
to the Court, and the Jury now ſworn for our Sove- 
reign Lord the King againſt the Priſoner at the Bar, 
Pall be the Truth, the whole Truth, and nothing but 
the Truth, So help you God. After any Witneſs 
for the Kingihath done giving his Evidence, the 
Priſoner may croſs examine him, and ask him a- 
ny fair and pertinent Queſtions, but is not al- 
lowed to put extravagant enſnaring Qyeſtions 
to the Witneſs. When the Evidence for the 
King is finiſhed, the Witneſles for the Priſoner, 
if any be, are produced, and ſworn thus: The 
Evidence which you, and every of you ſhall give on 
the Behalf of the Priſoner at the Bar, ſhall be the 
Truth, the whole Truth, and nothing but the 
Truth, So help you God. The Priſoner may 
call Witneſſes to redargue the Credit of the 
King's Witneſſes, by giving an Account of their 
Characters at large, or the general Tenor of 
their Converſation : And may alſo bring Wit- 
neſles to his own Reputation and Behaviour, to 
ſatisfy the Court that he cannot be ſuch a Per- 
ſon as the Indict ment ſays, and as the Witneſ- 
ſes for the Sovereign have depoſed. After any 
Witneſs for the Priſoner hath been examined, 
the Proſecutor may croſs examine him, obſerv- 
ing always the Rules of Pertinency and Fair- 
7 1 4 neſs; 
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_ and may bring Evidence to weaken thy 
edit of the Wit neſſes for the Priſoner. The 
of 


Jury are Judges of the Weight and Import 
Objections made hinc ind? by the Proſecutor 
and Friſoner, to take oft from the Teſtimony el 
Witneſſes produced by one another. And to pre- 
vent all Suſpicion of figilter Dealing, no Man 
dares talk to the Jury to inſtruct them, while 
the Evidence is giving, upon pain of Impriſon- 
ment. Nor is any Juror, after he is ſworn, to 
go from the Bar, without Leave from the 
Court, for any Cauſe whatſoever, till the Evi- 
dence is finiſhed, and the Directions of the 
Court given: And tho he get Leave, he is n- 
tended with a Keeper. The Oaths of Witneſſes 
are not recorded, but the Judges, Jwry-men, 
Parties, and the Council on both Sides, do, for 
the Help of their Memories, take Notes from 
the Mouths of the Witnefles, of what they fay. 
14. The Evidence againſt and for the Prifo- 
ner being finiſhed, he and his Council are al- 
lowed to make a Defence and Obſervations ; 
and the Proſecutor to reply, Then the Chair- 
man ſums up the Evidence to the Jury, and di- 
recs them what is Law, or what is of Force 
in Law. Which being done, the Clerk bids 
the Cryer ſwear a Bailiff to keep the Jury 
thus: You ſhall well and truly keep the Jury, with- 
out Meat, Drink, Fire or Candle; you fhall nt 
Juffer any Perſon to ſpeak unto them; nor you your* 


ſe f, unleſs it be to ack them, whether they are agreed 


of their Verditt, until they ſhall be agreed of their 
Fõe.irdill. 
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Verdict. So help you God. But if the Jury be 
incloſed in the Night-time, the Word Candle 
is omitted out of the Bailiff's Oath. The Hai- 
liff rakes them to fore convenient Room provi- 
ded for that Purpoſe, locks them in, and at- 
tends at the Door, while they are conſidering 
the Evidence ; and withholds from them Mear, 
Drink, Fire and Candle ( unleſs they are ſhut 
up in the Night-time when they tre allowed 
Candle) to oblige them the ſooner to conctude 
their Verdict. They muſt be all unanimous 
and agreed before they can return it. They 
muſt give their Verdi& in the general Terms 
of guilty, or not guilty, which is called a general 
Verdict, and determines both the Point of Law 
and Fact. But frequently, in caſe of Intricacy 
and Importance, they find the Matrer ſpecially, 
or report to the Court the Matter of Fact, re- 
ferring to them the Point of Law, which is 
termed a ſpecial VerdifF. When the Jury lets the 
Bailiff know they are agreed, he lers them ont, 
and brings them back into rhe open Court when 
it is ſitting, to give their Verdict there in Face 
of the Privacy: The Clerk ſays, Gentlemen of the 
Jury, anſwer to your Names, and calls them o- 
ver. After they have anſwered to their D_ 
he asks, Are ye agreed of your Verdict? and if 
they ſay Ter, asks, No ſhall ſay for you ? The 
Jury anſwer, The Foreman. The Clerk bids the 
Keeper ſet A. B. the Priſoner to the Bar; and 
then ſays, A. B. hold up thy Hand. You of the Ju- 
7) look upon the Priſoner : How ſay you, is A. = 

guil- 


298 Part I. Inſtitutes of the "Book IT 


guiliy of the High Treaſon of which he ſtands indif- 
ed, or not guilty ? If the Foreman ſay guilty, the 
Clerk asks, What Goods or Chattels, Lands or Te- 
nements had he at the Time of the ſaid High Trea- 
fon committed, or any Time ſince, to your Knowledge? 
It the Foreman anſwer, None to our Knowledge, 
the Clerk adds to the po, ſe before written over 
his Name in the Indictment, & die, &c. 1730, 
cul. ca. vel ter. null, i. e. culpabilis, catalla vel ter- 
ra nulla. And then ſays to the Jury, Hearken to 
your Verdict, as the Court hath recorded it. Jou ſay, 
that A. B. is guilty of the High Treaſon whereof be 
ſtands indifled ; and that be had na. Goods or Chat- 
tel, Lands or Tenements, at the Time of the ſpid 
High Treaſon committed, or at any Time fince, t0 
your Kneswledge: And this you ſay all. When the 
Priſoner is found guilty by Verdi&, of the Jury, 
he is ſaid to be convicted. And the Clerk ſays, 
Keeper, take A. B. the Priſoner from the Bar; and 
look to him, he Stands convicted of High Treaſon. It 
the Foreman of the Jury, in anſwer to the Que- 
ſtion of guilty or not guilty, do ſay, Not guilty ; 
the Clerk asks, Did he flee he it? And receiving 
for Anſwer, Not that we know of, bids the Priſc- 
ner, Down upon your Knees, and ſay, God ſave tht 
King, and the honourable Bench ; and adds to the 
po. k over his Name in the Indictment, & die, 
Oc. 1730. non cul, nec ſe retraxit, quietus. Then 
the Clerk ſays, Gentlemen of the Jury, hearken t0 
your Verdict, as the Court hath recorded it: You Jay, 
that A. B. is not guilty of the High Treaſon where 
be ſtands indidted, and that he did not flee ne: 
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Ard ſo you ſay all. Whereupon the Priſoner is ap- 
quitted forthwith and diſcharged. INK. 4 
15. When a Priſoner is found guilty, the 
Clerk asks the Court, Will your Lordſhips pleaſe 
that the Priſoner he called up to Judgment? And i 


they direct ſo, he bids the Keeper ſet A. B. to 
the Bar. To _—_ when brought there accor- 
2 


dingly, the Clerk ſays, A. B. hold up thy Hand. 
Thou haſt been indicted of High Treaſon, and there- 
unto pleaded not guilty, and for thy Trial halt put 
thy ſelf upon God and the Country, which Country 
have found thee guilty : What canſt thou now ſay for 
thy elf, why the Court ſhould not give thee Judgment 
to die according to the Lau? If the Court ſignify 
their Pleaſure to give Judgment, notwithſtand- 
ing what the Priſoner hath alledged in his own 
Behalf, the Clerk bids the Cryer make Procla- 
mation once, and repete thus, My Lords, the King's 


Juſtices and other Commiſſioners Straitly charge and 


command all Manner of Perſons to keep Silence while 
Judgment is giving, upon pain of Impriſonment, 
Then the Chairman, or ſome other Commiſſio- 
ner, having firſt ſpoken to the Priſoner ſtanding at 
the Bar concerning the Crime he ſtands convicted 
of, gives Judgment againſt him (). After this 


the Clerk bids the Keeper take the Priſoner. - 


ſrom the Bar. Then the Clerk enters and adds 


over the Priſoner's Name in the Indictment, to 


what he had entred before, theſe Words, habet 


judicium prout patet in dorſo indiftamenti, and 


writes 
(n) Ut ſupra, Part 1, Book III. Cap. 1. Tit. 1. $ 2. N. 2. 
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writes the Judgment on the Back of the Indid- 
ment. This is called Attainder by Conviftion, 
16. When a Woman is indicted and convict- 
ed of High Treaſon, and hath had Judgment 
gies againſt her, the Clerk muſt call her to be 
to the Bar again, and then ask her what ſho 
can ſay for herſelf, in Stay of Execution of her, 
according to the Judgment given againſt her, 
Tf ſhe ſay, that ſhe is great with Child, and 
Tray a fury of Matrons or motherly Women to 
L630 and try Whether ſhe be ſo or not : The 
Defire will be granted, and thereupon the Clerk 
adds to the former Entry over her Name in the 


Ind ictment, placitat preguan. The Court uſeth 


to command the Sheriff of the County, imme- 
diately to cauſe Twelve good and mother) 
Women, not of Kindred to the Priſoner ( by 
whom her Plea of Pregnancy may be tried) to 
come to handle and infpe& her Body and ſecret 
Parts. When the jury of Matrons aforeſaid, 
and a Pannel of their Names are brought by the 
Sheriff into Court, the Clerk calls them by the 
Pannel, and cauſeth the Cryer ſwear Twelve 


of them, thus: A. M. lay your right Hand inn 
the Book, look upon the Priſoner, and hearken to yur if 


' Oath : Tu ſhall diligently enquire, ſearch and m, 
whether E. L. now Priſoner at the Bar, be wit 
quick Child or not, and thereof give a true Verdith, 
according to the belt of your Skill and Knowledge. 80 
help you God. Kiſs the Book. And fo to pro- 
ceed, till the Twelve are ſworn as aforeſaid. 
This being done, the Clerk bids the Cryer 
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ſwear a Bailiff to keep the Jury of Matrons, 
thus: You ſball well and truly keep this Jury of 
Matrous, without Drink, Meat, Fire or Candle ; 
you ſhall not ſuffer any Perſon but the Priſoner to ſpeak 
uuto them, nor you your ſelf unleſs it be to ack then 


whether they are agreed of their Verdi. So help 


you God. Fiſs the Book, But if the Bailiff be 
(worn in the Night-time, the Word Candle is 
omitted out of his Oath. This Officer takes 
the Jury, of Matrons to ſome convenient private 
Room, and the Goaler carries the Priſoner to 
be inſpected by them. The Matrens having 
duly ſearched and inſpected the Priſoner, and 
agreed of their Verdict, they and ſhe muſt be 
brought again into the Court, Where the Clerk 
ſays to the Matrons, Tau good omen of the Ju- 
ry of Matrons, anſwer to your Names, and having 
called them every one by her Name, and they 
made Anſwer, he asks them, F they be agreed of 
their Verdict? If they ſay Tes, he asks, who.ſha# 
ſay for you ? They anſwer, The Freuoman. The 
Priſoner is then called to the Bar, to whom the 
Clerk ſays, E, L. hold up thy Hand: You ef the 
Jury of Matrons, lovk upon the Priſoner : How ſay 
you, is E. L. with quick Child or not? If the Fore- 
woman an{wer and ſay, She is with quick Child, 
the Clerk adds to the Entry over the Priſoner s 
Name upon the Indictment, jur. matron. dicunt 


quod eſt pregnans. And then ſays, Du of the Ju- 


ry of Matrons, hearkes to your Verdict, as the Court 
hath recorded it: Tou ſay E. L. is pregnant with quick 
Child, and ſo you ſay all, Whereupon the * 
| "1 | | | our 
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Ch. 2. 
(out of Reverence to God, and that the Chil 
in the Belly may not ſuffer for the Mother's 
Crime) orders the ſaid E. I. to be tecommit- WM 
ted to Goal, there to remain in ſafe Cuſtody of WI The Spec 
the Sheriff of the County aforeſaid, until ſhe be fed o 
delivered. But a Woman cannot demand ſuch Coin, 
Reſpite of Execution, by reaſon of her being Signet 
with quick Chitd, more than once. Nor ſhall is not 
ſhe have any more than one Reprieve, tho ſhe Courſe 
prove again with quick Child. And a Woman 
can have no Advantage from being found with Svc 
Child, unleſs ſhe be alſo found with quick WE County 
Child. If the Forewoman of Matrons anſwer of Oye: 
and ſay, that E. I. the Priſoner is not with ding to 
quick Child, the Clerk adds to the former Eu- land : A 
try of Judgment over the Priſoner's Name upon to have 
the Indictment, jur. matron. dicunt quod non eft pre- five of t 
gnans, and ſays, Jou of the Jury of Matrons, hearken Wl demand 
to your Verdict, as the Court hath recorded it: Ton be {wor 
ſay that E. L. is not pregnant with quick Child, ani But 
ſo you ſay all. Then the Clerk bids the Keeper Priſone 
take the Priſoner from the Bar, and look to ber ment, « 
ſhe ſtands attainted of High Treaſon. ** try hin 
| the Ind 
grant h 
as conce 
2 Matter 
Form, 
gainſt K 
the Co 
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I. 


The Specialties obſerved in the Trial of Perſons indi- 
Hed of High Treaſon for counterfeiting the King's 
Coin, great or privy Seal, Sign manual, or privy 
Signet, or other High Treaſons whereof the Trial 
is not regulated by Statute, but according to the 
Courſe of the common Law of England. 


S ve n high Treaſons, if committed in that 
County, may be tried by the ſame Commiſſion 
of Oyer and Terminer abovementioned, accor- 
ding to the Courſe of the common Law of Eng- 
land: And as it now ſtands, the Priſoners are 
to have their peremptory Challenges of Thirty 
five of the Jurors returned to try them, if they 
demand it (o). And Witneſſes for them muſt 
be ſworn in the Trial (). "0? 
But the Specialties in the Trial are, 1. The 


Priſoner is not allowed a Copy of the Indict- 
ment, or of the Names of Jurors returned to 


try him. Bur if he take a legal Exception to 
the Indictment, it is ſaid that the Court will 
grant him a Copy of ſo much of the Indictment 
as concerns his Exception. Alſo if he hath ſuch 


Matter to plead as cannot be well put into 
Form, without Knowledge of the Charge a- 
gainſt him, as laid in the Indictment, it is ſaid, 


the Court will give the Heads of the Indict- 
| | ment, 


(& 2 kh. & M. Cap. 10. (y) I A. Cap. 9+ 53. 
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ment, to make his Plea ſo drawn as to ſuit the 
Charge againſt him. 2, He cannot demand of 
the Court to aſſign him Council to adviſe With, 
except in ſpecial doubtful Points of Law, ari- 
ſing at or after his Trial, and propoſed or of- 
ſered by him to the Court, when he prays 
Council to argue them. 3. He mult plead to 
or confeſs the Inditment, ſo ſoon as the Bill is 
found againſt him by the grand Jury, if the 
Court then cauſe him to be arraigned, and re- 
uire him to plead ; or elſe the Court may give 
dement againſt him for refuſing to plead, or 
ſtanding mute. 4. He having pleaded not guil- 
ty, Four of the Faktices or Commiſſioners ( unur 
quorum ) may ſign and ſeal a Precept to the Sbe- 
riff of the County, or other Miniſter ( whoſe 
Province it is to return Juries) to return a Ju- 
ry of Freeholders, to appear at ſome Hour 
of the ſame Day in which the Bill was found, 
or at ſome Hour of the next or other Day, as 
the Court ſhall think fit. And when the Sher 
riff and they do appear, and the Witneſſes for 
the King are ready ; the Court may proceed to 
the Trial of ſuch a Priſoner. 5. One Witneſs 
is ſufficient Evidence of the Treaſon. 

At the Cloſe, or near the End of the Seſſion of 
Oyer and Terminer, if there be any Priſoners in 
the Goal, who were committed for High Trea- 
ſon, or Suſpicion thereof, and have not been 
proſecuted, and indicted for the ſame ; or whoſe. 
Indi&ment the grand Jury returned into Court 
ignoramus : The Court may, if it be n 
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alcharge ſuch Priſoners out of Cuſtody. And 
in order thereto, the Clerk of Arraignments, by 
Direction of the Court, bids the Keeper of 
Goal, call thoſe Priſoners by their Names, and 
ſet them to the Bar. When brought to the Bar, 
the Clerk cauſeth the Cryer proclaim thus: if 
an one can inform my Lords, the King s Juſtices, the 
King's Attorney or Advocate, of any High Treaſon, 
or "Miprifot of * High Treaſon, or other Miſdemeau- 
our committed or done by A. B. C. D. E. F. now 
Priſoners at the Bar, or any of them, let them come 
furth and they ſpall be heard ; for the Priſoners ſtand 
at the Bar upon their Deliverance, If upon this no 
Evidence appear againſt them, they are ſet free, 
paying the Goaler's Fees, niehr is called Deli- 
derance by Wann, "hh 


11 T. u, 


The Order of judicial Proceedings againſt . criminal 
e before the Court of Juſticiarys. 


His Court heargand determines the Crimes 
of High Treaſon and Miſpriſion thereof, 
Whether committed in Scotland, or by any Na- 
tive of Scotland upon the high Sea, or in any 
Place out of Great Britain in the ſame Manner, 
a3 the Court of King's Bench, or Juſtices of O- 
bra Terminer yy us by the 
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The ordinary Practice of the Court of Juſtici= MW 1:in or 
ary, With reſpe& to all other Crimes, conſiſts Wl ſollen o 
partly, in Things preliminary to Trials; partly, on; or t 


in the Form and Method oof Trials. co raiſe 
| e ferible N 

they eſca 

S E CT. I. quaint t 
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The Preliminaries to ordinary Trials before the Jus 
ftice-court, or Court of Juſticiary, _ 


Waka; 2. Al 
THESE are, 1. How Oriminals may be. Wl fon thei 
apprehended and committed to Priſon. 2. Who Wl inpriſon 
may carry on a criminal Proſecution. 3. The bail- Wl oy Crin 
ing of Criminals: And how they may get them Wl Vrit, es 
ſelves brought to a ſpeedy Trial, or diſmiſſed. the Exec 
4. The tranſporting Criminals from one Priſon Wl inmedia 
to another; and the Fund appointed for defray- Priſoner 
ing the Charges of apprehending, ſubſiſting, WI Account 
and proſecuting them. 5. The raiſing and ferv- nations 
ing or executing. of Indi&ments, criminal Let- Wl Cauſe, a 
ters, Letters of Exculpation, Letters of Recri- Warrant 
mination, and Letters of Advocation. Priſon « 
[1 | | 4 impriſon 
| ' rant to t 
| I. Wrongot 
| | be SHITE hened In 
How Criminals may be apprehended and impriſoned. oY 
N zier 

1. SRBE AIS, Stewarts, Bailies of Royalty 
and Regality, Juſtices of Peace, and Conſtables, on” 
0 A 21 


upon Intimation to them, that any * 
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lain or diſmembred (4), of that Goods are 
tollen or robbed (5), within their Juriſdicti- 
on; or that Rebels are there (c); are obliged _ 
to raiſe the Hue and Cry, and go along with all 
fencible Men in purſuit of the Criminals; and if 
they eſcape into another Juriſdiction, ſnould ac- 
quaint the Judge of that Juriſdi&ion, to do the 
like Diligence ; and ſo from one Judge to ano- 
ther, till the Fugitives be apprehended, and 
committed to Priſon. | 
2. All Informers of Crimes committed, muſt 
fon their Informations. And no Perſon can be 
impriſoned for Cuſtody in order to Trial, for a- 
ny Crime or Offence, without a Warrant in 
Writ, expreſſing the particular Cauſe, whereof 
the Executer, or Keeper of the Priſon is to give 
immediately a Double under his Hand to the 
Priſoner. Warrants for Impriſonment on the 
Account afoteſaid, proceeding either on Infor- 
nations not fubſcribed, or not Expreſſing the 
Cauſe, are void : And the Subſcriber of ſuch a 
Warratit, and the Executer, or Keeper of the 
Priſon detaining the Perſon fo ordered to be 
impriſoned, or refufing a Double of the War- 
rant to the Prifoner, ate liable to the Pain of 
vrongous Impriſonment. But this Nicety of a 
iened Information and written Warrant of Com- 
nitment is not neceffary to the impriſoning of 
Calziers, Salters, 9 or maſterful 
E Beg 
() AR go, Farl. 6, Jam. 1. jun . Act 26. Park, 3. Jan. IV. 


(% 21, Patl, 1. Jam. VI. AR 6, Hail, 2. Sell, 2. Ch. K. (% 
A 124. Parl. 12. Jam. VI. 
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Beggars, or Perſons diſobedient to Church Cen- 
ſures, or found acting in Tumults; or to im- 
riſon for Riots, Blood, or Battery, or for 
unkennefs, Sa bbath- breaking, Swearing, Un- 
cleanneſs, Pickeries and Thieving; or for Indig- 
nities done to inferior Magiſtrates, Judges, or 
Juſtices of Peace; or for Thefts, Robberies and 
Depredations in the Borders and Highlands; 
or to Commitments in the Caſe of imminent 
or actual Invaſion, Rebellion or Inſurrection, 
upon Suſpicion of Acceſſion thereto (d). 


U. 


Who may carry on a criminal Proſecution 5 


No Perſon has Right to carry on a crimi- 
nal Proſecution, and ſue for the Puniſhment of 
a Crime, except the Party who is injured, and 

the publick Officer to whom the Charge is 
committed, viz, the King's Procurator, who is 
his Majeſtys Advocate or his Deputy in the 
Court of Juſticiary, or circuit Courts, or in 
Commiſſions of Oyer and Terminer ; and the 
Procurator-fiſcal in inferior Courts, Steps there- 
m made by.the private Party, tend only to ob- 
rain a Sentence of Condemnation for Damages, 
or a civil Reparation of the Loſs, which the 
Crime may have occaſioned ro him, which 
is called vindicta privata, or the civil Intereſt. 
«la . But 
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But it is properly the Buſineſs ot the King's 
procurator, to demand that the Party ſhould 
be condemned to undergo the Puniſhmeur, 
which the Crime may deſerve with regard to 
the Publick, for breaking his Majeſty's Peace 


and and Laws, and. injuring his Subjects, called 
nds ; vindifta publica. So that Crimes are proſecuted 
nent in the Juſtice Court, either at the Inſtance of 


the King's Advocate or bis Deputy ad vinditt- 
am publicam, tho the particular Perſohis intereſted 
in the Crimes or Offences, do not joyn with 
him in the Proſecution (e); or at their Suit 
with his Concurrence for his Majeſty's Intereſt, 
or without it, if his Majeſty's Advocate refuſe 
to joyn in the Proſecution. A Husband may 
proſecute an Injury done to his Wife, albeit ſhe 
diſclaim the Suit; and & Maſter may purſue for 
the Slaughter of his Servant. But a Minor 
cannot purſue criminally, unleſs he be autho- 
rized in the Proſecution by his Tutors or Cura» 
tors (f );- or by a Curator ad litem aſſigned ro 
him by the Court. Becauſe ſueh might per- 
haps either eaſily, in the Heat of Youth, vex 
innocent Perſons unjuſtly, or injure themſelves 
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III, 


The Bailing of Criminals; And how they may ga 
themſelves brought to a ſpeedy Trial, or A. 


1. Aur Crimes not inferring capital Puniſh- 
ment, are bailable. In which Caſe a Priſoner, 
or Perſon 1 N 0 be mpriſonee, 705 eo. 2 
Crime, may apply by a Petition to ti - 
mitter, or Lords * Juſtigiary, or other Judge 
competent to the Trial, and offer Caution to 
anſwer for the Crime charged, at any Time 
within ſix Months, under ſuch Penalty, as he 
ſhall modify within twenty four Hours. Which 


formerly could not have exceeded COoοο Merks | 


for a Nobleman, 3000 Merks for a landed 
Gentleman, .1009 Merks for any other Gentle 
man or Burgeſs, and 300 Merks for any other in- 
ferior Perſon (g). But the Syums aforeſaid bare 
been found by Experience ta be tog ſmall, and 
diſproportioned to the Danger of Crimigals e 
ſeaping from the Puniſhment appointed by Lav 
Judges are nqw allowed to extend the Bail to 
be given in the ſaid ſeveral and reſpectiye Car 
ſes, to double, of the ſaid Sums, if they, upon 
the Circumſtanees; of the Caſe, ſhall think fi 
(hb). On which Offer of ſufficient Bail, unde! 
the ſaid Penalty, and Inſtruments taken thereon, 


the Committer or Judge competent muſt _w_ 
#4 & a 6 
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the Priſoner's Liberation, and diſcharge his 


Impriſonment, under the Penalty of wrongous 
Iin>rifortihentt, But this is without Derogati- 
on to the Laws requiring Bail to be md by 
Chieftains, Landlords or others in the High- 
lands; and doth not hinder inferior Magiſtrates 
or Juſtices of Peate, to take Security for the 
good Behaviour and Peace, as formerly (1). 

2. 
Cuſtody in order to Trial, whether for capi 
or bailable Crimes, by a Petition to any pee 
of Juſtieiały, or other Judge or Judicature com- 
petent; and Production of a Double of the War- 
rant of his Impriſonment; under the Keeper 8 
Hand, the judge or Judicature competent is 


otdained, under the pain of wrongous Impri- 


ſonment, to give out; within twenty four 


Hours, Letters or Pr directed to Meſſen- 
gers, for Intimation to his Majeſty's Advocate, 
or Procurator-fiſcal, and Party appearing by 
the Warrant ro be concerned; if avy be with- 
in —_— fix a Diet for the Trial within 
ſuty Days after the Intimation; with Certifi- 
cation, that if chey fail to do ſo, the Priſoner 
ſhall be dilebarged; and ſet ar Liberty; which 
the ſaid Judge or Judicature competent is re- 
quired to do, witbout Delay, under the Penal- 
ty foreſaid, unleſs the Delay be upon the Pri- 
ſoner's Defite. The Diet of the Trial being 
prefixed, the Priſoner is to be ſiſted before the 


U'4 Judge 


(i) d. Act 6. vid. ſupra Part 1. Book 4. Chap. 10. Tit. 7, 
Is 


Upon Application of any Priſoner tot 


i 


paying the Keeper of. che Priſon's D 

3. When a Priſoner is thus liberate, it is not 
lawful, under the Penalty of wrongous, Impri- 
ſonmenr, to put or derain him in Priſon for the 
ſame Crime, if his former Liberation was made 
known to the Committer before he granted 
the Warrant, or he be detained after his for- 
mer Liheration is ſuffigiently notified to the 
Keeper of the Priſon, who, upon Production of 
the Warrant thereof, is obliged to ſet the Pri- 
fouer forthwith at Liberty, unleſs there be new 


(i) d, AR 6. 
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criminal Letters raiſed before the Commiſſioners 
of Juſticiary; and duly executed againſt him. 

In which ale of new criminal- Letters, tho 
ile for the ſame Crime, he may be appre- 
hended and ſecured either at executing of the 
Letters, or at any Time thereafter before Tri- 
al, and detained in Priſon till he be ſer at Li- 
berty in the due Courſe of Law. Which Li- 
bel the King's Advocate is to inſiſt in and pro- 
ſecute to a final Sentence, within forty Days 
after the new Incarceration thereupon ; unleſs 
the Proſecution be delayed at the Deſire of 
the Priſoner ; otherwiſe the Diet is to be ſimply 
deſerted, and the Priſoner diſmifſed, and never 
to be neſtioned or tried for that Crime or Ot⸗ 
fence ( l 

4. In caſe of Feet for Treaſon. che 
Law of Kcotiand allowed forty Days to pre 
the Proceſs before the Priſbner could apply to 
have a Diet fixed for his Trial. After Ae 
of which Time, any Lord of Juſticiary was re- 
quired, upon the Priſoner's Application, to iſſue 
forth Precepts, as in other Caſes; and, in caſe 
of not inſiſling, or proſecuting the Proceſs as. 
aforeſaid; the Priſoner was to be ſet at Liber- 
ty upon ſufficient” Bail, (not exceeding” the 
Double of Bail in other Crimes) to appear at 
any Time when called, within twelve Months, 
and for his good Behaviour in the mean time 
(n). But, by the Law of England, if any Per- 
lon committed for Treaſon plainly and foecially' 
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xprefied in the Warrant of Commitment, up- 
on * Prayer or Petition in open Court, the 
oh Week of the Term, or the firſk Day of tho 
fions of Oyer and Terminer, or general Goal 
Delivery, to be brought to his Trial, ſhall not be 
indicted ſome Time in the next Term, Seſſongoſ 
Oyer and Terminer, or general Goal * 
alter ſuch Commitment, the Judges of x 
Court of King's Bench, and Juſtices of Qyer 
and Terminer or general Goal Delivery, are re- 
quired, upon Motion in open Court the laſt Day 
of the Term, or Seſſions, to ſet at Liberty tho 
Mifoner upon Bail unleſs it appear upon Outh, 
at the Witneſſes for the King could not be pro- 
uced the ſame Term, c. And if ſach Priſo- 
ner, upon, his Prayer, Cc. ſhall not be indiged 
the. ſecond 722 Seſſions, he ſhall be diſ- 
charged from his Impriſonment (0. And the 
Iuſtite Court, and other Courts having Power 
to judge in Caſes of High Treaſon, and Mil- 
wilioh of High Treaſon in Scotland, are autho- 
rized to hear and determine the ſaid Offences, 
whereof any Perſon ſhall be indicted before 
them, in ſuch; Manner as the Court of Kings 
Bench, or Juſtices of Oyer and {dy 
EmgJand may do, by the Laws of England (0 
5. As Law thus favours, Priſonets deſitous 
to be brought to a ſpeedy Trial: So it diſcour 
rages all Courſes taken for delaying of Juſtice 
and. putting off Trials. Therefore the grant 


* 


ing of Reſpites to Criminals for a Term of Years, 
| | was 


( 31 Car, II. Cap. 2. 5 7. (0) 7 A. Cap. 21. $ 3+ 
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was diſcharged (p ) and the procuring from the 
King Precepts to the Judges in the Court of Ju- 
ſticiary, commanding them to continue their 
Diets againſt certain Criminals, or inſtructing 
them how to proceed, ſeems to be contrary 
to Law (2), and to the Claim of Right 168g; 


1 IV. | 
The trauſporting Criminals from one Priſon to ano- 
ther ; and the Hund appointed for defraying the 
7 of apprebending, ſubfifting and proſecuting 
N 2". i ey . 


1. Wu RN a Criminal is ſeized and commit - 
ted to Jail within à juxiſdiction, , whereof the 
judge does not incline to try him, or when 
there are other Reaſons for removing him from 
one Priſon to another, a Warrant may be pro- 
cured from the Juſtice Clerk, ar, in his Abſence, 
from any Lord of Juſticiary, ordering the Ma- 
giſtrates of the Place; who have him in Cuſto- 
dy, to deliver up his Perſon to the Sherifl of 
the Shire, who is commanded to accept him off 
their Hands, and to tranſport him with a fure 
Guard, and deliver him over to the Sherift of 
the next adjacent Shire, and he to the next She- 
riff, and ſo forth from County to County, till 
the Criminal is brought to the Priion of Edin- 
burgh, where the Magiſtrates are to receive aud 
detain him till he be tried and liberated. 0 

| 2. That 


„A 94 Park 22. Jam. III. (9) AR 47 & 45. Parl. 17, 
Jaw. YI, 9 1 
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2. That Criminals may not eſcape the Pu- 
niſhment due to their Offences, thro* Want of 
| a ſufficient Fund for defraying the Charges of 
apprehending, ſubſiiting and proſecuting them; 
it is lawful to the Freeholders in every Shire, 
County or Diſtrict in North Britain, to afſels the 
ſeveral Shires or Stewartries, where their E- 
ſtates ly, at their Meetings at any of the head 
Courts yearly, in ſuch Sums, as they ſhall judge 
reaſonable and ſafficient for the Purpoſes atore: 
ſaid. Which Money ſo aſſeſſed is to be collected 
reccived and accounted for, by ſach Perſon and 
Perſons, and in ſuch Manner, as theſe Freebol- 
ders ſhall from Time to Time appoint ; and:to 
be applied for defraying the Charges of appre- 
hending Criminals, of ſubſiſting them in Priſon 
until Proſecution, and of carrying on the neceſ- 
fary Proſecutions againſt them for their ſeveral 
| Offences by due . Courſe of Law (7). Some - 
times the Lords of Juſticiary modify a Sum to 
be paid to the private Purſuer of a capital 
Crime, out of the eſcheat Goods of the Perſon 
r for defraying the Expences of the 
or 1 47 


e | 
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criminal Letters, Letters of Exculpation, Letters 
of Recrimination, and Letters of Advocation. 


r. CR NES 
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1, CRIMES are tried upon Indictments, 
when the ſuppcſed Criminals are in Priſon, and 
upon criminal Letters or Summons, when they 
are at Liberty, In order to know if there be 
Ground for a criminal Proceſs, and how to li- 
bel Indictments or criminal Letters exactly, 
Perſons who were preſent at the Commiſſion of. 
Crimes uſe to be examined, but not upon Oath, 
as ro what they know of the Fadtis and Cir- 
cumſtances thereof, and their ſign'd Declarati- 
ons taken: Which is called a Precognition. But 
theſe Declarations are cancelled and deſtroyed 
before they be {worn as Witneſſes at the Trials. 

2, An Indiament, or Enditement (whether 
it comes from the French Word enditer, or from 
dic tu, becauſe after reading the Indictment, the 
judge asks the Pannel, what he can ſay to it) 
15 a Schedule given to the Party accuſed, contain- 


thus. A. B. Priſoner in the Tolbooth of Edin- 
burgh, you are indicted and accuſed at the Iuſtance 
of, &c. that notwithſtanding by the Laws, &c. yet 
nue it is and of Verity that you are guilty, Art aud 
Part of the foręſaid Crimes, charged upon you, or one 
or other of them; which being found proven by the 


'ary, you ought to be puniſhed with the Pains of, &C: 


neſſes thereto ſubjoyned, is ſubſcribed by the 
Kin o's Advocate or his Deputy. U pon which 


ing the Crime he is charged with, and runs 


Verdict of an Aſſixe, before the Lards Juſtice Gene- 
ral, Juſtice-clerk and other Commiſſioners of Juſtici- 


to the Terror of others to commit the like. in Time 


coming. This Indictment, with a Lit of Wit-⸗ 
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a Bill alſo ſigned by him, craving Letters of Di. 
ligence to ſummon the Party indicted to com- 
pear before the Lords Juſtice General, Juſtice- 
clerk, and Commiſſioners of Juſticiary, within 
the Tolbooth or criminal Cougt-houſe of E- 
dizburgh, on a certain Day, to underly the Law, 
Oc. and ſummon an Aſſize not exceeding the 
Number of 45 Perſons (), and alſo Witneſſes 
to appear the ſaid Day; is offered to and paſt 
by any one of the Lords, At the ſame Time a Liſt 
of 45 Aſſizers (called the grand Afﬀze ) is 
made N rg yreg to and fign'd by a Quorum 
of the Lords (:). For ſaving Expences, Af- 
ſizers are ſeldom taken out of the Place where 
the Crime was committed, but are generally 
Inhabitants of Edinburgh, who are at a mighty 
Lofs in their private Affairs, by fuch Divertion, 
But ſome are by Privilege, exempted from ſer- 
ving upon Jaries, Noblemen were never put 
upon ordinary Juries, but only when Peers 
were tried. Others are excuſed from ſerving 
upon Faves; becaufe of their Imploymenr, as 
Clergymen, Advocates at Law, Chirurgeons, 
1 Officers and Workmen in the King's Mint, Let- 
1 ters of Diligence on the paſt Bill aforeſaid, ate 
1 raiſed under the Seal of Court, and fabſcribed 
3. In order to procure criminal Letters, ot 
Summons, a Bill eraving the ſame, is ſigned by 
the King's Advocate, or Deputy, or other Law- 
3 
(0 AR 76, Fail, 6, Ac 88. Parl. 17. Jam, VL (r) Act et 
Regul. of the Juſtice-court 1672, Attic, 3. 
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Chap. 2. Law of Scotland. Tit. 2.$ 1, 319 
er for the Purſuer who draws it: And the- 
rd Advocate*s Concurrence marked on the 
Back thereof, if he be not the fole Purſuer, and 
do not fign the Bill; but his figuing the Biff is. 
a ſufficient Concurrence, Which Bill, with a 
Liſt of 45 Aflizers ſubſcribed by a Quoram of 
the Lords, is preſented to and pait by one 
Lord. Then the Purſuer enacts himſef and 
finds Caution, according to the Character and 
Condition of the Defender, to report the cri- 
minal Letters indorfed and executed apainfi the 
Day ot Compearance, under the Pain of 2000 
Pounds, if the Defender is a Peer, tooo Pounds 
if a great Baron, 1000 Merks if a Freeholder, 
(or a Burgeſs holding Land Burgage) 500 Merks 
if a Feuar, 200 Merks if an unlanded Gentte- 
man (or Burgeſs) and 100 Merks ff a Feo- 
man (): Which is called ficker Surety (. 
But the King's Advocate, tha” he be fole Pur- 
ſucr, is not bound to find Surety : Becauſe, he 
purſues ex officio. And where a Purſuer makes 
Oath in Court, that he is not able to find 
Surety, to report the Letters, the Lords diſpenſe 
with it, and ordain the Clerk to raiſe the Let- 
ters, upon his enacting himſelf jadicially to re- 
port them. After ſach Surety given, or diſ- 
pens'd with, criminal Letters or Summons are 
raiſed” in the King's Name, directed to Macers- | 
and Meſſengers at Arms, Sheriffs in that Part, 
ſetting forth the Defender's Crime, and the 
Pains of Law, and commanding to charge him 
| to 

(») AG 166, Pail, 13, Jam, vn (x3 AR 35. Pail, 4. Jaw, Ve | 
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to appear, and find Surety, ated in the Books 
of Adjournal, within —— Days after the 
Charge, that he ſhall compear before the Loras 
Jaſtice-genecal, Juſtice-clerk, and Commiſſion- 
ers of Juſticiary within the Tolbooth or cri- 
minal Court-houſe of Edinburgh, the Day 
of —— next to come, there to underly the 
Law for the Crime above 3 And the 
ſaid — Days being bypaſt without finding 
Surety, immediately to denounce. him Rebel, 
and put him to the Horn, Oc. and within 15 
Days thereafter to cauſc regiſtrate the ſaid Let- 
ters with the Exccutions thereof in the Books 
of Adjournal. But, if he come and find the 
{aid Caution and Surety (wherzof Intimation is 
made to the ſaid Macer or Meſſenger) then ſuch 
Macec or Meſſenger is commanded to ſummou 
the Aſſize, not exceeding the Number of 45. 
and the Witneſſes given in Liſt by the Com- 

lainer. Which Letters, concluding with theſe 

lords: Given under Our Signet at Edinburgh 
the — Day of — and of Our Reign 5 — Tear 8 
Ex dehberatione Dominorum Commiſſionariorum Ju- 
feciarii, are ſubicribed by the Clerk, and pals 
under the Signet of the Court. The Perſon a- 
gainſt whom criminal Letters are raiſed, is 


bound to find Surety for his Appearance to 


underly the Law, under the ſame Pains as the 
Raiſer of the Letters finds Surety for reporting 
the ſame (5). 
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4. In the libelling Indictments and criminal 
Letters or Summons, it may be obſerved; 1. 
The Preamble oft-times rans in general Terms 
thus: Albert by the Laws of, God, and the common 
Law, and the Laws of this and all other well govern- 
ed Nations, the Crime of, &c. is ſtri&ly protibited 
under the higheſt Pains ; becauſe the Law is, and 
ought to be known by the Judges. But pro- 
perly; it is conceived more eſpecially, expreſ- 
ling the particular Laws or Aas of Parliament 
whereupon the Accuſation is founded. 2. 
That one Man may not be troubled for ano- 
ther, the Perſon accuſed ought to be certainly 
deſcribed, by his Name and Deſignation or 
Addition. And Letters are not to be directed 
againſt Accomplices in general, but Perſons 
ſpecially charged with particular Crimes expreſ= 
ſed ( z J. 3. In Crimes depending upon Time, 
as the {triking one in the Seſſion-houſe while 
the Lords are fitting; &c. the particular Time 
muſt be libelled, as being the medium conclu- 
dendi. But ſuch Crimes as by their Nature 
depend not upon Time, are uſually libelled to 
have been committed, v. g. in the Months of 
June, 7705 Auguſt, &c. ot one or other of 
theſe Months, or one or other of the Weeks 
ot Days of the ſaid Months. In which Caſe, 
tho* ſuch Latitude be allowed in libelling, the 
Witneſſes muſt be poſitive as to the preciſe Day, 
where the Pannel offers ro prove alibi, 4: 
Regularly Crimes ought to be particularly ſet 
Val. II. 8 forth; 

(4) A& 44, Pan, 8. Ad 4, Pall. fi. Jam. vI. 
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forth, and ceſcribed ; that the Aſſize be not 
left to jogde in Matters of Law, and the Pan- 
nel put to the Knowledge of an Inqueſt upon 
an irrelevant Libel. But ſome Crimes, as Art 
and Part of Crimes ( aa ), foreſtalling and te. 
grating (5), thieving, ſtealing, and cutting 
ot Purics at Fairs and Markets; Robbery, 
Piracy, breaking ef Priſon and diſmiſſing Pri- 
Toners out of it, are allowed to be libelled in 
general at the King's Advocate's Inftance ; 
without deſcending to the Way and Manner of 
Acceſſion as Art and Part, or of foreſtalling 
and regrating, and without naming the Perſons 
whoſe Purſes were cut, or whoſe Goods were 
robbed, or the Priſoners who were let out of 
Priſon, 5. In intricate Caſes, Advocates ſhould 
not libe ! Art and Part fimply, but ſpecially qu 
-modo Art and Part. Or where no Proot can 
be had of a Crime ſecretly committed, but on- 
ly Preſumptions, it is proper to ſet forth the 
Preſumptions in the Libel; that the Juſtices 
may determine the Relevancy, and nothing 
remain to the Aſſize, but the Proof cf 
Facts, from which Art and Part, or ſuch Pre- 
ſumptions ariſe, 6. With us every Libel con- 
tains a Concluſion, either particular, or general. 
A particular Conclufion runs thus: V g. That 
the Party ought to be puniſhed with the Pains 
ot Death, and Confiſcation of his Moyeables; 
or with an arbitrary Puniſhment, A general 


| (aa) Ad 191, Path, 12, Jam. VI, () A&A 14%, Tall. 1% 
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Concluſion is, that he ought to be puniſhed in 
his Perſon and Goods, or otherwiſe, with 
the Pains of Law, or as the Law direQs: : 
Which is underſtood, with reſpe& to the Crime 
for which he ſtands accuſed, and leaves the full 
Extent of the Law to be applied by the Judges; 
7. An alternative Libel, v. g. That 4. beat, 
wounded and bruiſed B. of which Wounds 
and Bruiſes he died; at leaſt wounded and 
bruiſed him, and that he ought to ſuffer Death 
tor the Slaughter, and for the Wounding and 
Bruiſing an arbitrary Puniſhment ; was ſulfain 
as not incompatible. Becauſe, it may be un- 
certain, what the Proof will amount to; and 
the Pannel has no Prejudice by the Jury's 
finding according to what is prov'd.. 
5. A Meflenger or Macer muſt ſerve and 
execute Letters of Diligence raiſed upon an 
Indiment 15 free Days before the Trial; by 
giving to the Priſoner a full Copy of the 1. 
ditment, with a Liſt of the Names and De- 
ſignations of the Aſſtzers and Witneſſes to be 
produced' againſt him (ce) upon the ſame 
Paper, and ſabjoyning thereto a ſigned Charge 
or Citation, given to the Priſoner by virtue of 
the Diligence, to compear before the Lords 
of Juſticiary on the Day appointed for the 
Trial. He gives alſo a ligned Copy of Ci- 
tation to each Aſſizer and Witneſs to appe 
then. Of Which Charge and Citations he 
returns Executions ſubſcribed by him and the 
Wea . ena 
(cc) AR of Kegnl,. of Jdſtice-court 1672. Art, 2 & 11 
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324 Part II. Inſtitutes of the Book l. 
Wineſles (dd). A Metlenger or Macer doth 
alſo ſerve and execute criminal Letters againſt 
the Perſon accuſed 15 free Days before the 
Trial, by delivering to him, if perſonally ap- 
prehended, or, if not, to his Wife or Servants, 
or aſfixing on the principal Gate of his Dwelling- 
houſe, it he any has, and thereafter on the 
Market-croſs ot the head Burgh of the Shire, 
Stewartry or Regality where he reſides, a 
full Double of the Letters (ee), containing 
annexed thereto a Liſt of the Names and 
Deſignations of the Aſſizers and Witneſſes ); 
and a ſhort Copy under the Hand of the 
Maccr or Meſſenger, commanding and charg- 
ing the ſuppoſed Eriminal, to find Surety with- 
in — Days after the Charge, that he ſhall 
compear to underly the Law the —— Day of 
— With Certification, conform to the princi- 
pal Letters. If there be not ſafe Acceſs to the 
Criminal's Dwelling-houſe, he may be charged 
edictally at the Market-croſſes of the head 
Burghs of the Juriſdictions where he haunts, 
conform to a Warrant allowed to be inſerted in 
the Letters, when the Lords fee Reaſon for it. 
After the Letters are duly ſerved, the Macer 
or Meſſenger returns an Execution the Charge 
ſubſcribed by him and the Witneſſes (g) 
Indices, and. Perſons againſt whom criminal 
Letters are ſerved, muſt have a Double of the 

| I ndictmene 
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Indictment or Letters 15 Days before the Trial, 
that they may come prepared to make Defen- 
ces; or may raiſe Exculpation, and cite Wit- 
neſſes for proving thereof, Liſts of the Aſſizers 
and Witneſles are ordained to be given them, 
that they may know what to object againſt ei- 
ther, why they ought not to be admitted to 
paſs upon their Aſſize, or to bear Witneſs a- 
gainſt them; and may take out Diligence for 
proving their Objedtions, But the Purſuer is 
not obliged to give to the Perſon accuſed any 
Writs, he intends to found upon for provin 

the Libel. However it ſeems neceſſary to libe 
on ſuch Writs, as lying in the Clerk's Hand, 
and to lodge them there ſome competent Time 
before the Trial, that the Party accuſed may ſee 
them and prepare Defences. There is no Ne- 
ceſſity to cite a Man for his Intereſt, when his 
Wife is purſued for a Crime: Nor to cite the 
Curators of a Minor, to aſſiſt at his Trial, If 
the Party charged by virtue of criminal Letrers 

negleQ to find Surety, ated in the Books of 
Adjournal, or don't intimate Surety found by 
him to the Macer or Meſſenger, within the 
Days of the Charge, the Macer or Meſſenger 
may denounce and put him to the Horn at the 
Marketecroſs of Edinburgh, where the Juſtice- 
court fits. Apo which Denunciation his 
ſingle Eſcheat falls (h), and he is diſableq to 
ſtand à Trial. And the Letters with the Ex- 
ecutions thereof being, recorded in the yooy 

: by 
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of Adjournal within i; Days after” Denun- 
ciation, Caption may be iſſded forth againſt 
the Outlaw. But upon his Application by a 
Petition to the Lords, repreſenting his Wil. 
lingneſs to ſtand a Trial, and craving to be 
relaxed from the Horn: They wilt grant 
Warrant for Letters of Relaxation dd hum ef. 
fectum only, that he may have perſonam 
in judicio, for making Defentes in his Trial; 
upon his finding Surtty, not only to appear 
to underly the Law, but alſo ro pay 20 Ponnds 
for his eſcheat Goods (). Which Letters 
of Relakation are executed and regiſtred the 
ſame Way as the Denunciation. If the Per- 
ſon charged with criminal Letters, find Surety, 
and make Intimation of his having done fb to 
the Executer thereof within the Days of the 
Charge; the Executer muſt cite the Aſſizers 
named by a Quorum of the Judges, and the 
729 5 given up to him in 4 Roll ſubſcribed 
by the'Raiſer of the ctiminal Letters, to ap- 
pear Bi $0 0 off 3 Ho 
6. A Party accuſed of a Crime being pteſum- 
ed innocent i it is proved againſt him, Law 
allows him to raiſe Letters of Exculpatioh by 
Warrant of the Deliverance on a Bill, paſt by 
one of the Lords: For citing Witneſſes to prove 
his Defences or Allegations againſt the Libel, 
and Exceptions or Objections againſt the Aſſi- 
zers and Witneſſes given him in Liſt. Becauſe 
he would otherwiſe ( in tefpet of the Perem- 
I's Of 7.6 | 4 F S 42 
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ptorineſs of criminal Diets) be under a Neceſ- 
firy to refer his Defences to the Purſuer's Wit- 
neſſes, who might have ſeen him commit the 
Fact charged againſt him, and yet not have been 
preſent, at the Beginning and the Occaſion there. 
of, fram which his Exculpation may ariſe: 


And ſeging Defences are allowed to be made 
for Perſons. accuſed of Crimes (kk), they 
ought not to want the Means to prove ſuch De- 
tences, The Purſuer of the criminal Cauſe muſt 
be ſerved with a Double of the Letters ot Ex- 
culpation, and Liſt of Witneſſes cited by vir- 
tue thereof, a reaſonable Time before the Day 
of Compearance, in caſe there ly any Objection 
againſt them (Z), Albeit Letters of Excul- 
pation ſhould be executed to the ſame Day, 
with the Indictment or criminal Letters: Yet 
the Lords grant ſometimes a longer Time for 
executing the Letters of Exculpation, if they 
ſee Cauſe, as when any of the Witnelles to be. 
cited by virtue thereof are at a great Diſtance, 
and continue the Diet of the Trial till then, 
7. When there are no criminal Letters raiſed 
againſt one, who is oonoxious to a Proſecution, 
but hath a ſufficient Ground of Excylpation ; 
he may raiſe a Summons and cite the Party 
having Intereſt to purſue, and the King's Ad- 
vocate concluding that the Oaths of Witneſſcs 
in his Defence may be taken to ly in reteutis, 
ad futuram rei memoriam; that the Proot of his 


culpation 
24 Eaxculpation 
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Exculpation may not periſh, thro* the Death of 
his Witneſſes in the mean Time. 
8. Sometimes a Perſon againſt whom a cri- 
minal Summons or Letters are raiſed, conceiy- 
ing himſelf rather to haye been injured by the 
Raiſer, than to have injured him, doth throw 
the Crime upon him, and for his own Vin- 
dication and Reparation, apply for Letrers of 
Reconvention, or Recrimination againſt him: 
Which are raiſed, executed, and come in'to be 
called in the ſame Manner as the principal Let- 
hy, 0/07 way; 197 ne 
9. Not only are criminal Cauſes brought be- 
fore the Court of Juſticiary, in the firſt Inſtance 
as ordinary Actions; but alſo in the ſecond In- 
ſtance, by Advocation from ſome inferiar Court, 
where the Criminals were firſt ſiſted, or cited to 
appear. In order to which a Bill is preſented to 
and paſt by any of the Lords upon ſome Reaſons 
of Incompetency of the inferior Judge, or Sulpi- 
cion of Prejudice from him, by Partiality, ot 
Iniquity committed by him, as in civil Caſes: 


Whereupon the Raiſer of the Advocation enaQs 


himſelf and finds Caution in the Books of Ad- 
journal for his Appearance before the Court of 
Jaſticiary to underly the Law, under the Pains 
in the Act of Parliament, which are the fame 
as for Appearance by virtue of criminal Let- 


ters (mm) ; and Letters of Advocation ſubſcri- 


bed by the Clerk, are expede under the Signet 
of Court. Which Letters muſt be ſerved and 
(mm) AR 166, Parh 13. Jam. VI, "00 
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executed by a Macer or Meſſenger not only a- 

ainſt the Purſuer of the criminal Action, but 
alſo againſt the Judge from whom it is ſought 
to be removed, by giving a full Copy of the 
Letters to them, that they may come ready to 
anſwer. If, at calling of the Letters of Advo- 
cation in the Juſtice Court on the Day of Com- 
pearance, the Cauſe be advocated, the Purſuer 
thereof muſt find Caution de novo, to proſecute 


before the Juices, or elſe they will deſert the Di- 


et. Becauſe neither he, nor his former Cautioner 
is bound to inſiſt before any other Court than 
where they enacted themſe lues; and the Cauſe 
is removed from thence. The Raiſer of the 
Advocation is alſo bound to renew his Surety 
to appear before the Lords of Juſticiary in obe- 
dience to a Charge to be given him, by virtue 
of the Letters to be raiſed againſt. him, to un- 
derly tlie Law, or go to Priſon, and muſt inti- 
mate his Advocation to the Purſuer of the 
principal Cauſe, and to the King's Advocate, 
if the Procurator- filcal was Purſuer before the 
Court advocated froemn. 


The Form and Method of ordinary Trials in the 
Cours of Fuſticiary, - | 1 
ON Saturday before the Trial, the Parſuer 
gives in to the Clerk of Court, the Indictment 


or criminal Letters, with- the Executions there- 
„ wa * 9 a he a * io : of 
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of againſt the Defender, the Aſſizers and Wit- 
ne ſſes: That the Priſoner or Defender and his 
Doers may ſee them, and prepare Objections, if 
they any have, againſt them. Who may alſo, 
for that ſame Purpoſe, call ſor and ſee in the 
Clerk's Hand, any Writs related in the Libel as 
lying there. The Doers for the Priſoner or 
Defender give in his Letters of Exculpation or 
Recrimination, with the Executions thereof, if 
he has any, that the other Party may ſee and 
ſifr them in the Clerk's Hand. The Clerk, at 
the ſame Time, makes up and gives to eyery 
Lord, a Roll of the criminal Cauſes to be cal- 
led on the Munday thereafter. Seeing, tho' the 
Diets of this Court be peremptory (a), the 
Lords of Juſticiary do not always begin to try 
Criminals on the very Day of Compearancc, 
but frequently the Trial is put off, and the Diet 
continued or the Court adjourned to ſome 0+ 
ther Day; and ſometimes the Diet is deſerted, 
the Effect whereof is, that the Party accuſed 
cannot be brought to Trial, till a new Indi&+ 
ment or criminal Letters be ſerved againſt him: 
I ſhall firſt ſhew how, upon what Occaſi- 
ons, and in what Caſes the Diet of Court is 
continued, or deferred; and the Puniſhment of 
Perſons by reaſon of whoſe Contumacy Diets 
are neceſſarily continued. Secondly, I Hall ſet 
forth the Order of proceeding in Trials. 


. 
” * 


J. Hog, 


(+) M. fopra Book 1, Che 4+ Tis 3: N. . 
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Hob, upon what Orcafions, and in what Caſes the 

Diet of Trials is continued; or deſerted : And the 
Puniſhment of thoſe, by reaſon of whoſe Contumacy 
Diets art continued. Nr 


1. Upon the Day appointed for the Trial, 
if there be not 4 Quorum of the Judges met, or 
it there be other Reaſons why they cannot pro- 
ceed to Trials that Day, one of them, if pre- 
ſent, may adjourn the Coutt, or continue the 
Diet of Compearance till another certain Day. 

>. When there is a Quorum of the Lords met, 
the Clerk marks the Sederunt of the Jud es 
preſent. And the Juſtice General, or, in his Ab- 
ſence, the Juſtice Clerk, or, in abſence of both, 
the Lord choſen to preſide for the T'ime, orders 
the firſt: Cauſe in the Roll given up to him by- 
the Clerk, to be called. If the Purſuer of cri- 
minal Letters be preſent, and the Defender ab- 
ſent, the former and his Surety take Inſtru- 
ments upon reporting the Letters, the Defen- 
ders Surety is unla w d (6 ), and he himſelf is 
declared Fugitive, ordained to be put to the 
Horn, and all his moveable Goods and Gear to 
be eſcheat and brought in to his Majeſty's Uſe, 
for his Contempt and Diſobedience, which is 
called an AF of Hrgitation. Upon this A& Let- 
ers of Demunciarin may be raiſed againſt th 

a 3 Se Ew 1 1 6 us 


(5) AR 166, Pail, 13, Jam. V 
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Fugitive, which being executed at the Ma- 
ker-croſs of Edinburgh ( head Burgh of the 
Shire where the Juſtice-court ſits ) and regi- 
ſired with the Executions thereof within Fif- 
teen Days thereafter in the Books of Adjour- 
nal, Caption may follow, For the Juſtices can- 
not rere to try Perſons abſent by leading 
Proof againſt them. If the Defender appear, 
and the Purſuer be abſent, the Clerk calls the 
Act for reporting the criminal Letters, and the 
Cautioner therein is unlawed (c). The Cau- 
tioner for the Defender, takes Inſtruments upon 
his being duly preſented, and the Lords deſert 
the Diet. When the Purſuer of a criminal Cauſe 
inſiſts not, the Defender may, if he hath a ſuf- 
ſicient Ground of Exculpation, ſummon him 
and his Majeſty's Advocate to hear and ſee the 
| Oaths of Witneſſes taken in his Defence, to ly 
1 in retentis, that the Proof of his Exculpation may 
1 not periſh. But Witneſſes for the Purſuer ought 
| not to be ſo examined ad futuram rei memorian, 
unleſs the Defender conſent.; Becauſe: the Proot 

of a criminal Libel ought to be led before an 
Aſſize in Preſence of the Pannej (d): And the 
Purſuer may blame himſelf that the Trial is de- 
layed ; whereas the Defender muſt wait his Lei- 

ſure. When neither Purſuer nor Defender ap” 
= pears, the former's Cautioner is unlawed for not 
> reporting the criminal Letters, the Defender is 
ll outlawed, and his Cautioner unlawed for hot 
Preſenting him, and the Diet is deſerted, 


v 
» 
1 
1 
I 
i 
| 


3. In 
(c) A& 166, Nil. 13, Jam, VL (4), AR 99, Path tte Jam, V (+ 
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3. In which Caſes of the Defenders being 
denounced Fugitive and outlawed, ot of the 
Sureties of eitheg be” unlawed, an Act of Ad- 
journal uſes to tracted, againſt which, be- 
fore Denuncia tion, they may be releaſed and 
relieved, upon Petitions to the Lords, Ger. 
forth ſufficient Grounds to purge the Parties of. 
Contumacy, as that they were neceſſarily de- 
tained by Sickneſs, or not in Condition to tra- 
vel, Cc. Which Eſſonzie or Excuſe of Sickneſs 
ſhould be proved by Witnefles at the Bar, and 
not by Teſtificates upon Soul and Conſcience. 
But if they ſuffer themſelves to be denounced, 
ny muſt be relaxed from the Horn in common 
orm. | | 3 
4. When both Parties are preſent, the Aſſi- 
zers and Witneſſes are called, and each Aſſizer 
(e), or Witneſs abſent, fined in 100 Merks. 
Theſe Aſſizers or Witneſſes fined by Acts of 
Adjournal, may get themſelves aſſolzied, and 
their Fines diſcharged by giving in Bills to the 
Lords containing relevant Excuſes of their Ab- 
ſence. But if no ſuch Application be made, or 
if the Deſire of their Petitions be refuſed; Hor- 
ning and Caption for Payment will be iſſued 
forth of Courſe, upon ſuch Acts of Ad journal. 
5. Aſſizers (F), or Witneſſes not cited, or 
forgot to be cited, may be cited apud acta, i. e. 
at the Bar, if their Names and Deſignations, or 
Additions be contained in the Liſt given to the 
Party accuſed Fifteen Days before. If ſome. 4 
. r che 
(+) AR 166, Fall. 13. Jam. VI. (f) Aa 5% Paul, 6. Jam. Iv. 
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the Witneſſes cited by the Purſuer be abſent, 
the Lords may, at his Deſire, continue the Di- 
et to another Day, even tho! xy 9 ſes in 
the Purſuer s Liſt be pre Becauſe, albeit 
two Witneſſes guy prove. A bel, more are of- 
ten neceſſary in reſpect of Circumſtances to be 
proved; and there may be Objecti ect 
one or both. In which ale the abſent 

neſſes may be brought in berwixt 4 hex 
Diet, by Letters of Caption iſſded under 
the Signet of Court, upon a Warrant from the 
Lords paler by Bill. But if the Libel or Ex- 
ecutions againſt the Witneſſes or Aſſizers be i 1 
formal, or if none be cited, the Diet will 

ſerted. For the Lords do not allow to 1 : 
amend a criminal Libel at the Bar. Nor can the 


Purſuer of a qualified Libel, paſs from the Qua- 


lity, if that amount to a ſeparate Crime, from 
what the Libel would have imported without 
ſuch a Quality: As where notour Adultery on- 


ly is libelled, the Purſuer cannot be allowed to 


inlit for ſimple Adultery; becauſe theſe are 
different Crimes. But an aggravating Quality 
or Cireumſlance of the Crime libelled may be 
paſt from. And in the Caſe of an alternative 
Libel, it is in the Option of the Purſuer to in- 
fiſt upon either of the Alternatives, and paſs 
from. the other. 
6. If the Pannel hath a Contet-ptpeſ of 
Recrimination, wherein the Da ay of C ee 
ance is after that in the principa Procels againſt 
him, the Lords will, upon his Application, 
con- 


* 


. 
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continue the Diet of the principal Proceſs, till 
the Day of Compearance in the other Proceſs, 
that the Trial in both, which are naturally con- 
need, may go on together. 

7. That it may not be in the Power of any 
purſuer (whether in a principal Proceſs, or in 
a Counter-proceſs of Recrimination ) to cut off 
the Defender from proving his Exculpation or 
other Defences, by citing as Accomplices .all 
fuch as might be produced as Witneſſes by him 
for that End; the Juſtices will, at the Defen- 
der's Defire, ordain his Witneſſes who are cit- 
ed as Art and Part of his Crime, to be firſt tri- 
ed; that they, if found innocent, may be al- 
lowed to bear Witneſs for him. But he will 
not get thoſe indicted as ſacii crimini to be pre- 
vioully tried in order to be Witneſſes for him, 
without offering to prove ſome ſpecial Ground 
of their Innocence, as that they were alibi, &c. 

8. If the Defender in one Cauſe be outla w- 
ed, or the Niet againſt him deſerted or conti- 
nued, the Praſet or Chairman of the Court or- 
ders to call another Cauſe, conform to his Roll; 
and ſo forth ſo long as the Judges can conveni- 
ently fit; their Buſineſs in Court not being. de- 
termined by any certain Hour. | 


291 II. 5 
de Order of proceeding in Trial. 


1. Wu ERA Quorum of the Lords is mer; and 
Parties, Affizers and Witneſſes, called * _ 


— 
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found preſent, the Defender enters the Pannel, 
that is, he is ſet to the Bar ſo called, 'whence 
he is, during the Trial, termed The Paunel. The 
bringing of Criminals to the Bar in ſober Man- 
ner, is carefully provided for by our Law, 
which allows the Purſuer to appear only with 
Four, and the Defender only with Six of his 
Friends unarmed (g): And the Juſtices may 
leflen that Number, if they ſee Reaſon for ſo 
doing. The Clerk writes in the Court Book: 


Curia Juſticiarii S. D N. Regis renta in pra- 

torio burgi de Edinburg, — die menfis —» 

anno Domini — per — ,Commiſſ#onarios 
Juſticiarii ditt. S. D. N Regis, © 

Curia legitime affirmata, that is, the Court 

is lawfully fenced. i ln 
the Pannel. 


Intran. A. B. that is, A. B. enters 


A. B. indicted and accuſed at the Inſtance of — as 
guilty of the Crime of — committed by him in Manner 
mentioned in the Indiftment or criminal Letters raiſed 
againſt him thereanent. Then a Macer, by Order 
of Court, commands Silence, and the Clerk 
reads the Indictment, or criminal Letters. 
2. It the Pannel reſide within a Regality; of 
dwelt there v hen the Crime was committed, 
tho' reſiding elſewhere at the Time he is tried, 
the Lord of Regality, or one having a Commiſ- 
ſion from him, may before any * i made 
1 5 ( upon 
2 14. Tam, 1} | p- ak 

4) l Parks 14 Jam, il. A& 41. Pail, 6. & 8; 
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(upon Production of his Charter of Erection 
and Seiſin of the Regality, or of the Seiſin 
where the Right of Regality is notour, or of an 
Act of Ad journal wherein it was formerly pro- 
duced and ſuſtained in his Favour) repledge 
the Pannel, that is, crave to haye him remitted 
to a Trial in his Court. If the Lords allow him 
to be repledged, the Repledger muſt find Sure- 


ty to do Juſtice upon him within Lear and Day, 


and the Pannel muſt find Caution to appear be- 
fore the Regality Court, to Baden The Law 
for the Crime laid to his Charge. Which Cau- 
tion is called Culreach, or forthcomand Borgh, or 
back Borgh, becauſe left behind in the Court re- 
pledged from. But no Pannel can be repledg- 
ed after making Defences: Becauſe thereby the 
Juriſdiction ot the Court is prorogated ; tho a- 
ny Benefit belonging to the Judge of Regality 
upon Conviction of the Pannel, will be reſerv- 
ed to him, as accords. And it is ſaid, that a 
Criminal cannot be repledged in a Trial for De- 
nr W‚.w- R ee 
3. When no perſon claims to repledge thę 
Pannel, or an Offer to repledge is rejected by 
the Lords, the Praſes or Chairman of the Court, 


requires che Pannel to make anſwer to his In- 


dictment. If he plead not guilty, a private Par- 
ty being Purſuer, is bound (if required by him) 
to ſwear the Libel, that is, to give his Oath of 
Calumpy, upon the Verity of the Dittay. But 
the Kings Advocate, who purſues ratione effi= 
ci, is not obliged, to give ſuch an Oath ; nor 
Vol. II. Y yer 
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yet to diſcover his Informer. The Advocates 
for the Pannel make anſwer to the Indi&ment 
or Libel, and plead his Defence or Grounds of 
Exculpation. If the Pannel deny that he got x 
Liſt of the Aſſizers and Witneſſes with the In- 
dictment or criminal Letters, and the Executi- 
on returned by the Macer or Meſſenger beat 
that a Liſt was given him; Faith is given to 
the Executer, unleſs the Pannel vouch the con- 
trary, by producing the Copy he received, on 
which no ſuch Liſt is ſet down. And for this 
End the Lift of the Witneſſes and Aſſizers muſt 
be upon the ſame Paper with the Double of the 
Libel. It is not ſufficient, that a Liſt of the 
Names of Aſſizers and Witneſſes were given, 
unleſs that Liſt mention alfo their Deſignations: 
Becauſe Names without Deſignations will not 
furniſh the Pannel a ſufficient Knowledge what 
to object againſt them, which is the Reaſon of 
giving them up in Liſt to him. That the Pan- 
nel was alibi, or in another Place, than where 
the Crime is laid at the Time, or that he was 
already tried for it, and acquitted before ano- 
ther competent Court; are alſo common De- 
fences againſt all Crimes. But the 'ordinary 
Defences againſt particular Crimes, are ſet forth 
in the reſpective proper Places, Where theſe arc 
treated of. „ e u g 
4. The King's Advocate or Solicitor or 0 
ther Advocates for the Purſuer, reply xo the 
Defences, or Grounds of Exculpation. It is 
common Reply, that theſe ought · not to be ſu- 
ech 
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fined; or admitted to Ptoof, becauſe contra- 
ry to the Eibel. But albeit Defences directly 
contrary to ſuch Part or Quality of a Libel; as 
muſt be proved by the Purſuer, are not ſuſtain- 
ed: Yer Defentes contrary to any Qualit) of x. 
Libel which Law preſumes to be ttue, unleſs 
the Pannel prove the conttary, are daily ad- 
mit ted. V. g. Self-defence is received againlt a 
Libel tor Murder, tho contrary to this Quali- 
ty thereof, that the Fact was committed by 
Malice prepenſed, or forethought Felony : Be- 
ciuſe Law preſumes, that Quality to be true, 
without any Necefſicy upon the Purſuer ro 
prove it, and fo doth not hinder the Pannel 
to inſtruct the contrary, in order to take oft 
ſuch Prefamprion: And tho rhe Exception of 
alibi ſeems contrary to the Libel, and comes 
neareſt to a Dental of it, yet; it it be ſtrongly 
qualified, fo as it was morally, if not ſimply, 
impoſſible; that the Pannel could have com- 
mitted the Crime, it will be ſuſtained. Be- 
cauſe Witneſfes might ſee a Crime committed, 
and yet be in 4 Nltake às to the Committer'of 
it, whom perhaps they did not welf Know; and 
it were hafd that an Innocent ſhould ſuffer. 
But fuch a Defence of abi, i& ordinarily repel- 
led, when not ſo qualifies. Where Defences 
made by a Parmel upbn Matters of Fact, by 
way of Exculpation, ate repelled as contrary co 
the Libel; ſuch Matters are allowed to be pro- 
red in an Action of Recrimination at his In- 


1 2 
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_ againſt the Purſuer of the principal Pro- 
CE1Ss 1. 5 

5. In ſhort, the Advocates for the Purſuer 
offer all the Arguments they can, to aggravate 
the Crime, and confirm the Relevancy of the 
Libel: And thoſe for the Pannel deny the 
Crime, or endeavour to extenuate it, and im- 
pugn the Relevancy; advancing Reaſons why 
the Libel ought not to go to the Knowledge of 
an Inqueſt. Which pleading the Aſſize (albeit 
not Judges of the Relevancy ) ought to hear 
(59: Becauſe the Proof may be much influen- 
ced by it, and the Juſtices ſometimes remit par- 
ticular Defences againſt the Relevancy, to their 
Diſcretion. 

6. After the pleading of the Relevancy on 
both Sides viva voce is ended, the Lords or- 
dain the King's Advocate or other Ad vocates 
for the Purſuer, to give to the Clerk, within 
Forty eight Hours, his Information of the Caſe 
and Pleading in Writ, ſubſeribed by him, to be 
ſeen and anſwered by the Pannel's Ad vocates, 
in other Forty eight Hours, by another Infor- 
mation ſigned by the Drawer thereof: And 
then continue the Diet till another Day, at 
ſuch an Hour for advifing (i). In which Caſe 
the Parties muſt renew their Bail for their Ap- 
pearance; and the Aſſizers and Witneſſes are 
ordered to attend each one of them, ſometimes 
under the Pain of Law in general, (ne 

under 
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under the Pain of 200 Merks, and ſometimes 
under a higher Penalty, tho Aſſizers or Wit- 
neſſes abſent from the Beginning, are unlawed 
only in too Merks conform to Act of Parlia- 
ment: Becauſe it is reckoned a greater Con- 
tempt to abſent from Diets to which a Trial is 
continued, than not to appear at all. The Pan- 
nel, if a Priſoner, is carried back to Priſon. 
When more Lawiers than one are employed on 
either Side, theſe ought to concert the Debate 
among themſelves, and give it in extended in 
one ſigned Paper, and not in different Papers 
drawn by different Lawiers : For the Clerk is 
diſcharged to take in any additional Informa- 
tions, whether for, or againſt the Pannel. Some 
Time before the Day to which the Trial was 
continued, Copies of the Informations on both 
Sides are given to each of the Lords for his Per- 
uſal, that all of them may be riper, and better 
appriſed of the Caſe at adviſing. When the 
Court of Seſſion is fitting, ſuch Informations 
are put in the Lords Boxes in the Waiting- 
room of the Seſſion- houſe; but, in the Vacati- 
on, are carried to their Lodgings, if the Parties 
have no Opportunity to preſent their Papers 
to them elſewhere. The Informations are en- 
tred and recorded by the Clerk in the Books of 
Ad journal. 

7. On the Day to which the Trial was con- 
tinued, the Lords being aſſembled, the Priſo- 
ner or other Party accuſed is again ſet to the 
Bar, Aſſizers and Witneſſes are called, and Ab- 

2 og res — =” 
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ſents, if any be, are unlawed or fined. Then 
the Clerk, by Order of the preſiding Lord or 
Chairman, reads the Pannel's Libel, and the In- 
formations of both Parties. If any Thing new 
on either Side is pointed at by the Judges, or 
by one of the Parties to be anſwered : The 
Lawiers hinc inde are heard thereon viva voc, 
and the Debate minuted by the Clerk in Pre- 
ſence of the Judges ( &). Yea, the King's Law- 
ier having, after the Pleading, and Inf obiions 
ons given in upon an Indictment, cauſed exe- 
cute the ſame Indictment a ſecond Time, and 
given out to the Pannels an additional Liſt ot 
Witneſſes; it was found, that he might inſit 
in the ſecond Indictment, without deſerting the 
Diet of the firſt; and that the Advocates for 
the Pannel might plead againſt the ſecond In- 
dictment, what they thought fit, that the Lords 
Interlocutor might proceed upon both Indi&- 
ments. Where ſome Perſons accuſed in the 
ſame Libel, and formerly declared Fugitive 
for not appearing to undertly the Law, have 
got themſelves relieved from the Act of Fugi- 
tation, upon finding Surety in the Books of Ad- 
journal ro ſtand a Trial, and do now appeat 
at the Bar; the Chairman asks the Lawiers, 
after reading of the Libel and Informations up- 
on the former Debate, if they have any thing 
farther to plead in behalf of theſe new Pannels, 
than what was ſaid before: And if they have 
any thing more to plead, they are heard. The 
| | | | CEP FEES \ Lords, 
(d. AR 4. 2 I 
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Then Lords, upon adviſing the Informations, and 
rd or additional Debate, it any be, pronounce their 
ie In- Interlocutor upon the Relevancy of the Libel, 
new and either ſuſtain or repel the Defence, or 
s, or Ground of Exculpation offered for the Pannel, 
The WM and find that accordingly he ſhould, or ſhould 


not go to the Knowledge of an Inqueſt. If the 
Libel be found not relevant, the Diet is deſer- 
ted, and the Pannel dilmifſed from the Bar (J). 
Where a Diet is deſerted fmpliciter, any of the 
Lords. may grant Warrant to raiſe new Letters 


x Voce, 
Pre- 
Laws 
matt 


exe- | 
, and Wl againſt the Pannel. But if the Diet be deſer- 
iſt of ted farpliciter with this Quality, that no Letters 


inſit MW or Dittay ſhall be raiſed except by Warrant of 
g the Ml the Lords in Preſence, the Bill for raiſing ſuch 
s for Letters muſt be paſt by a Quorum of the Juſti- 
| In- WM ces. If the Libel is found relevant, and the De- 


fence repelled ; the. Libel is referred to the 
Knowledge of an Aſſize. If the Libel be found 
relevant, and alſo the Defence ſuſtained rele- 
vant to elide the Libel; both are referred to 


Lords 
dict- 
the 
itives 


have an Aſſize. The Interlocutor upon the Relevan- 
Fugi- cy is ſigned by the Chairman of the Court, J. 
Ad- P. D. that is, in praſentia Dominorum, tho it 


ſhould be againſt his own: Opinion in Law. 
Then the Interlocutor is read to the Pannel by 

the Clerk; - 
thing 8. After the Pannel hath heard the Iuterlo- 
1nels, cutor read to him, the Preſes calls for the Liſt 
have of Aſſize, and picks or marks Fifteen therein to 
The paſs upon the Inqueſt, called an ordinay Aſixe, 
ords, | 14 to 

5 (1) Ad 6, Seſſ. 8 & 5. Pail. K. W. 
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to diſtinguiſh it from the grand or extraordina- 
ry Aſſize. This Aſſize of Fifteen may be taken 
out of the Liſt of Forty five given up to the 
Pannel, tho ſeveral Perſons therein are dead 
fince the upgiving; if there be ſtill a ſufficient 
Number remaining ro paſs upon the ordinary 
Aſſize. Nor was it ſuſtained to ſtay a Trial, 
that Thirty nine only of the Forty five given out 
in Lilt as Aſſizers to the Pannel, were cited. 
In reſpe& the Law diſcharges only to cite more 
than Forty five Aſſizers (n), and doth appoint 
that the Purſuer may cite ſo many within that 
Number, as that he may have fifteen againſt 
whom the Pannel can have no Objection. The 
Power to cite more than fifteen, is a Privilege 
indulged to the Purſuer, that he may not be 
diſappointed of an unexceptionable ordinary In- 
queſt, and doth not concern the Pannel, who is 
ſecure by having Liberty to decline all in the 
Liſt upon juſt Grounds, and by there being fif- 
reen, whom he cannot challenge. And the 
Lords may, at their Diſcretion, excuſe and 
ſcore Perſons out of the Liſt, ſo be there are 
fifreen good Men behind to paſs upon the In- 
queſt, The fifteen Aſſizers are called to the Bar 
by fives, and turn their Faces to the Pannel, 
whom the Chairman asks, if he hath any Thing 
to object againſt theſe Perſons why they ought 
not to paſs upon his Aſſize. He, at whoſe In. 
{tance a Man is indicted, or who informs againft 
him, or gives Advice to raiſe the Libel, or who 


hath 


Cm) Act 76, Pail, 6, Ad 82, Pail, 17. Jam. VI. 
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hath declared to Perſons, that the Pannel was, 
in his Judgment, guilty, cannot be an Aſſizer. 
Nor can Officers in the Shire where any Perſon 
is indicted, be upon his Aſſize (), perhaps 
from a Suſpicion ariſing from the Intereſt they 
may have, by his Conviction, in a Share of his 
Efcheat. And any Exception that lies either a- 

ainſt a Judge or Witneſs, will be received for 
Citing, 1. e. for declining an Aſſizer. A Baron 
holding Lands of the King, may, in his Tri- 
al for a capital Crime, ſet his whole Aſſize, if 
it doth not conſiſt moſtly of ſuch Barons, and 
the reſt - landed Gentlemen, holding either of 
the King or ſome other Superior. But he may 
paſs from this Privilege, and renounce it judici- 
ally. And a Baron may be put to the Know- 
ledge of a common Inqueſt, for a Crime, where- 
of the Puniſhmear is neither Life nor Limb. If 
one or more of the 15 Aſſizers be caſt by the 
Pannel, the Room of ſuch Aſſizer or Aſſizers 
muſt be ſupplied by one or more of thoſe cited 
in the grand Liſt, who therefore muſt all attend, 
till the 15 are admitted and ſworn without Ob- 
jection. If no Objection be made againſt the 
Aſſizers, or if the Exception taken be repelled, 
the Clerk ſwears them holding up their right 
Hands thus: Te pve ſwear, that ye ſhall al 
Truth tell, and no Truth conceal, in ſo far as ye are 
to paſs upon this Aſſize, as ye ſhall anſwer to God at 
the great Day. And ſo the other ten are ſworn 
in like Manner by fives. 7 


{n) Act 50, Pail, 3. Jam. I. 
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9. The Jury being lawfully ſworn, the Evi- 
dence againſt the Pannel is produced before the 
Aſſize in preſence of the Pannel in face of 
Judgment ( 9), that he may have Opportunity 
to object againſt the ſame. Which Evidence is 
either by Confeſſion of the Pannel, or Oath of 
Party, or Writ, or Preſumptions, or Witneſles. 

' _ | x. ] A Confeſſion that appears to have been 
uttered out of Wearineſs of Life, or by Perſons 
havin diſtempered Brains, makes no Faith. 
And tho the Import of extrajudicial Confeſſion 
be much diſputed by Lawiers, it ſeems to be the 
fafeſt Courle not to regard it, unleſs it be ad- 
hered to before the Afize; whatever Influence 
it may have upon their Conſeiences, when 
back'd with Preſumptions of Guilt.. But a clear 
judicial Confeſſion of one no Way diſordered in 
his Mind, made in face of Judgment before the 
Aſſize, is ſuſtained as ſufficient Evidence to 
condemn him. As to the Queſtion, if Confeſ- 
ſion of a Crime with a Quality, may be ſuſtai- 
ned to prove the Crime, without Regard to the 
Quality, unleſs the Conteſſor can . otherwiſe 
prove the ſame? It ſeems, 1. That if the Qua- 
lity was added ex intervallo, it ought not to be 
regarded: Seeing it is not ſuppoſable, that a 
Man would confeſs a Crime, and at the ſame 
Time forget his own Defence. 2. If the Con- 
feſſor be loaded with ſtrong Preſumptions of 
Guilt, abſtracting from his Confeſſion, the Qua 
lity muſt be otherwiſe proved than by Is n- 
| inet eſſion: 


(0 Act 90. Parl. 11. Jam. VI, 
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feſſion: Becauſe Preſumptions transfer the Bur- 
den of Proof on him againſt wham they ly. 
Bur, 3. In other Cafes a qualified Confeſſion 
can no more be divided than an Oath. © 

A Perfon cannot be tried for his Life upon 
his Confeſſion of a Crime made ſpe venia, or up- 
on Aſſurance of his Life; tho' the Judge who 
promiſed him Impunity could not pardon the 
Crime: Becauſe ſuch a Confeſſion cannot be 
made Uſe of withour performing the Condition 
on which it was made. 

(2, ] Albeit the Pannel may require; and 
get the Purſuer's Oath of Calumny, upon the 
Verity of the Libel, the Purſuer's Oath, in ſup- 
plement of farther Evidence, is not regularly 
taken. Nor is a Pannel bound to ſwear againſt 
himſelf, where the Puniſhment of the Crime 
is corporal, tho' the Purſuer declare that he 
will not inſiſt for corporal Puniſhment : Becauſe 
ſuch a Declaration, tho the King's Advocate 
ſhould concur therein, cannot wrong the Inte- 
reſt of his Majeſty, who only can pardon Crimes. 
And for the ſame Reaſon, tho' the Juſtices 
ſhould refer the Verity ot a Crime to the Pan- 
nel's Oath, and he deny it, he might notwith- 
ſtanding be again tried fer the ſame, and be 
convicted upon clear Proof. Nor yet is Proof by 
Oath of the Pannel allowed in the Caſe of a 
Crime inferring Infamy, unleſs there be an ex- 
preſs Statute obliging them to ſwear, as there 
is in the Caſes of Uſury ( p ), and Simony (70. 

CAS ZA. Parl. 15, Jam. VI. (9) Act 1. Parl. z t. Jam. VI. 
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which are odious clandeſtine Crimes. * But Of- 
fences that are puniſhable only by Fining, may 
be proved by the Pannel's Oath, 7 

3.] Tho' Crimes uſe not commonly to be 
proved by Writ, ſome Crimes, as Falſhood, 
Perjury, Uſury, and a defamatory Libel, are 
proved in that Manner. But Compariſon of 
Hands 1s not good Evidence in criminal Caſes ; 
For it worketh only a Preſumption, which may 
be wrong. | 
4. ] Preſumptions are in many Caſes held 
for ſufficient Proof. Thus, notour Adultery. is 
concluded from the Preſumption ariſing from 
Cohabitation after it was diſcharged (7). If 
a Woman hath brought forth a Child, which is 
found dead, or a miſſing, ſhe is condemned as 
having murdered it, upon a Preſumption ari- 
fing from her concealing her being with. Child, 
and not calling for Help in the Birth (/). And 
capital Crimes, as Murder, wilful Fire-raiſing, 
Robbery, Oc. have been inferred from other 
violent and ſtrong concurring Preſumptious. 

{ 5. ] When the Purſuer produces. Witneſſes 
to prove his Libel; they are called in, and ſworn 
one by one, from a Room, wherein they were 
put at the fitting down of the Court, and kept 
till called, without any Body allowed to ſpeak 
to them. The Pannel may obje& againſt their 
being received, or croſs examine them. All Ex- 
ceptions which may caſt Witneſſes in civil oy 

5g es. 

(7) AR 74. Tarl, 9. Q. M. ( AR 21, Seſl, 2. Parl. W. 
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ſes, ly againſt them in criminal Trials. Far- 
ther, no Quaker, or reputed: Quaker is qualifi- 
ed to give Evidence in criminal Cauſes G )- A 
Companion in the Commiſſion of the Crime, or 
that was acceſlory to it, is rejected as a Witneſs 
againſt his Fellow-criminal, unleſs where the 
publick Security is immediately concerned, as 
in Treaſon, and in ſecret Crimes, where other 
Witnefles cannot be had, as Witchcraft, Fal: 
ſhood : Becauſe he is under a Temptation to 
conceal Parr of his own Guilt, or to lay it whol- 
ly upon his Companion. Nor are Women allo w- 
ed to bear Witneſs, except for proving occult 
Crimes, as Witchcraft, threatning to burn an 
Houſe, aflaulting and beating one in an Houſe, 
Homicide under Cloud of Night, or in ſome 
ſolitary Place, where no Men are preſent, mur- 
dering or changing Infants. Becauſe Robbery is 
often privately committed, a Perſon robbed and 
his Servant were received as Witneſſes to prove 


the Robbery. And for the ſame Reaſon, in z 


Trial for a Rape, the Woman raviſhed and her 
Parents were examined as Witneſſes. The utte= 
ring of Words, as Promiſes, a verbal Commiſ- 
ſion to commit a Crime, Blaſphemy, curſing of 
Parents, ©c. may, in a criminal Trial, be provr 
ed by Witneſſes: Becanſe ſuch Crimes would 
otherwiſe go unpuniſhed. If no Objection be 
made againſt the Witneſſes, or the Objecticns 
be repelled, they are called in one by one, and 

ſworn, 


(t) 7 & 8 W. III. Cap. 34, $ 6. 1 Geo. I. Cap. 6. jun, 
Þ Geo, I. Cap. 6. 
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ſworn, as in civil Caſes, by the Judge who ex- 
amines him, thus: The Witneſs holding up his 
right Hand, ſays, By God himſell, and as I ſhall 
anſwer to God at the great Day, I ſhall declare the 
Truth, and nothing but the Truth, in ſo far as 1 
know, and ſhall be asked at me. Then the Judge 
asks him how old he is, and if he be married or 
not, and purges him, that is, if he bear amy 
Ill-will or Malice to the Panriel; or if he hat 
got any good Deed, or Promiſe of good Deed 
or Reward, to fwear againſt him, or if he hath 
been directed or inſtructed how to depone ? To 
which Queſtions the Judge having received ſa- 
tisfy ing Anſwers, examines him - concerning his 
Knowledge of the Facts libelled againſt the 
Pannel; and how he came to know ſuch Things, 
The Oath given is reduced into Writ by the 
Clerk, after this Manner: D. G aged — Tears 
or thereby, married (or not married) foleninl 
ſworn, purged of Malice, Prejudite and partial Com- 
fel; examined and interrogated upon the Points of thi 
Libel, depones, &c. Cauſa ſcientiæ patet, (whewit is 
manifeſt from the Narrative of the Fact) or 
Cauſa ſcientia patet, &c. And this is the Truth, 
as he ſhall anſwer to God. The Preſes of the 
Court ſwears and examines. the firſt Witneſs, 
the eldeſt Lord the ſecond, the next Lord the 
third, and ſo forth ſcriatim, ſo long as there are 
any Witneſſes to be ſworn. But ſometimes one 
Lord will ſwear and examine two or three Wit 
neſſes, if their Depoſitions be ſhort. Every De- 
poſition is ſubſcribed by the Witneſs, if he can 
f | Write, 


— 3 7 —— 
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write, and alſo by the Judge who examined 
him; and it a Witneſs cannot write, that is 
mentioned, and the Judge Examinator ſigns the 
Oarh. All the Depoſitions of Witneſſes are en- 
tred and recorded by the Clerk in the Books of 
Adjournal. The Evidence againſt the Pannel 
being finiſhed, he is allowed to prove his De- 
fences, of Grounds of Exculpation, if any be ſu- 
ſtained relevant for him to prove. After the 
Proof is entred upon or begun, the Court catis 
not be adjourned, nor the Trial continued ts 
another Diet, till all be concluded : But the 
Parties muſt go through with theit Evidence in 
order to a preſent Determination; for preven- 
ting indirect Practices of influencing Witneſſes, 
which ſometimes puts the Judges under a Ne- 
ceſſity to fit all Night in the Court. The Ex- 
pences of Witrieſſes, at the Rate of 8 Shillings to 
each Footman, and 16 Shillings to each Horſe- 
man for every Day's Attendance and Travel, 
as in civil Actions, will, if not voluntarily paid, 
be ordered, upon a Petition to the Cort, to 
be paid by the King 's Solicitor, or private Par- 
ties who cited them. And where any Witneſſes 
are cited by both Parties, each of them pays 
the Half. Bur where the Purſuer of a Recrimi- 
nation doth, upon his Application, get the Diet 
of the principal Proceſs againſt him to be'contt- 
nued till the Day of Compearatce in his eoun- 
ter Proceſs, that the Trial in both may go on 
together; he is decerned to pay the Expenees 
of the firſt Putſuer s Witneſſes, from the = 
r ay 
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Day appointed for the Trial in his Proceſs, till 
the Day to which it was prorogatedſ. 
6. Immediately when the Proof is cloſed, the 
Advocates on both Sides harahgue the Aſſize 
under the Deſignation of Good Men (or 
Gentlemen) of Inqueſt, The King's Advocate, 
or Solicitor, or other Advocate for the Purſuer, 
begins, whoſe Buſineſs is to reſume the Libel 
with the Interlocutor paſt thereon, to apply his 
Proof, and ſet forth the Pregnancy thereof; and 
to impugn or weaken the Evidenee, if any be, 
produced for the Pannel. The Pannel's Advo- 
cate, who is privileged to be the laſt Speaker, 
recapitulates the Defences, labours to take off 
the Weight, and ſhew the Lameneſs of the Pur- 
ſuer's Proof as much as poſſible, for the Pan- 
nel's Exculpation, and illuſtrates the Evidence 
produced for him. For as the Lords are Judges 

of the Relevancy ; ſo the Jury examine and tr 

the Evidence. Tho, at the ſame Time, it mu 
be owned, that Points of Relevancy are often 
referred to the Determination of an Aſſize, as 
the Qualifications of Art and Part libelled in 
general, which often dip in apicibus juris; the 
Hability of Witneſſes; the Import of Preſump- 
tions and extrajudicial Confeſſion. But regulari- 
ter, all that is libelled falls under the Conuſance 
of the Lords. eee 
7. When the Diſcourſes to the Jury are en- 
ded, they ( after they have got themſelves clea- 
red of their Doubts by the Judges or Advocates 
openly in face of Court, and in Preſence 1 the 
all” 
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Pannel ) are immediately ordered by the Chair- 
man of the Court to be incloſed, and to report 
their Verdict, if the Proof be ſhort and clear, 
forthwith before the Court riſe; and if other- 
wiſe, to return it the next Day at 12 aclock. 
Becauſe the Jury might be tampered with, or 
other Witneſſes ſuborned by the Purſuer, find 
ing that thoſe produced by him prove nothing 3 
if, after finiſhing the Proof, the Trial were con- 
tinued to a new Day. When the Jury have got 
furniſned to them what Things they want, as 
Meat, Drink, Paper, Pens, Ink, Candles and 
Wax, a Macer ſhuts them up in a locked Room, 
and waits at the Door, till they, having done 
their Buſineſs, call him to open and let them 
out. The Jury, after they are thus encloſed, 
chuſe a Foreman, called Chancellor, and alſo a 
Clerk out of their own Number; the Clerk of 
the Court not being allowed to ſit with them 
(4), becauſe, perhaps, he might influence them 
too much. Then the Evidence laid before them 
1s read, and reaſoned upon : And their Deter- 
mination about what is proved or not proved, 
is called their Verdict, q. d. vere dictum, or dictum 


veritatis, the Dictate of Truth. When the Mai- 


ter is put to a Vote, the Plurality decides it, 
Their Verdict is formed thus: At Edinburgh 
the — of — 1730 Tears, The Aſſize having in- 
chſed, did chuſe — to be their Chancellor, and 
10 be their Clerk, and having conſidered the Indi i- 
Vol. II. CTC 


( ) Act of Regul, of the Juſtice Count, An. 8. 
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ment (or criminal Letters) at the Inſtance of — 
hrs Majefy's Advocate, for his Hi ohmeſs's Intereft 
(or at the Inſtance of — with the Concourſe 
of his Majeſty's Advocate) againf? A. B. Pan- 
nel, with the Lord Juſtice General, Juſtice Clerk and 
Commiſſioners of Juſticiary their Interlbeutor thereon, 
and the Depofitions of the Witneſſes (or the Pan- 
nel's judicial Confeſſion, or other Evidence) 
adduced for proving thereof, they do, by the Plurality 
of Voices (or all in one Voice) find, &c. In wit- 
neſs whereof theſe Preſents are ſubſcribed by our Chan- 
cellor and Clerk in our Names, Place and Date fore 
ſaid. The Verdict, being voted and written, is 
ſubſcribed by the Chancellor and Clerk of the 
Jury, and cloſed with this Direction on the 
Back of it, To the Right Honourable, the Lord Ju- 
ſtice General, Juſtice Clerk, and other Commiſſhoners 
of Juſticiary at Edinburgh, and the Seal of rhe 
Chancellor put upon it, who keeps it, till the 
Court meet. That all Occaſion of practiſing the 
Jury may be taken away, if any of them come 
out of their Incloſure, or if any Perſon repair 
to them there, before they conclude the Ver- 
dict, i. e. determine what they find proved, or 
not proved, the Pannel is, & ipſo, in the Con- 
ſtruction of Law, clean and innocent of the 
Crime laid to his Charge ( x ), and eamot be 
thereafter accuſed for the ſame Crime. But an 
Aſſizer's breaking out of his Confimement, after 
paſſing of the Vote, and Intimatien thereof to 
the reſt of the Jury by the Chancellor, who ga- 


the- 
(1 AQ or, Farl, 17, Jam. VI. 


Ch. 2. Law of Scotland. Tir, 2.62. Jos. 
thered the Votes, tho before the Verdict was 


written and ſigned by the Chancellor, was not 
found ſufficient to afloilzie the Pannel. And one 
of two Perſons charged in one Indi&ment for 
the ſame Crime, being firſt tried, and put to 
the Knowledge of an Inqueſt ; the other is not 
free by inclofing and diſſolving of the ſaid ju- 
ry, as if it had been incloſed upon him: See- 
ing the whole Proofs againſt him are kept up 


and not brought to Judgment, till a new Jury 


be named out of the ſame 45. whether the for- 
mer 15. or all new Members, or conſiſting parts 
ly of the former, and partly of others choſen out 
of the grand Jury. Aſſizers malverſing by un- 
warrantably breaking out of their Confinement, 
or diſclofing to others what they are doing, are 
liable to an arbitrary Puniſhment, and to re- 
pair the Loſs incurred by annulling the Ver- 
dict. One of a Jury having come out of a Room, 
where they were ſhur up, and lookt out of a 
Window in the next Room, and told Perſons on 
the Street, what Points the Jury had found 
proven, and what not; and that they could 
not proceed farther, till a certain Paper was 
brought them; was found - puniſhable as a 
2ontraveener of this Law ; albeit he offered 
to prove chat he was allowed and warranted by 


the reſt of the Jury ro do what he did: Be- 


cauſe Wrong can have no Warrant. The Rele- 
rancy of ſuch an Exception againſt a Verdict, is 
to be determined by the Lords, and the Matter of 
Fact tobe tried by the Jury, who are to pro- 

1 4 nounce 
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nounce the Pannel clean and innocent, - if they 
find the Exception to be true. But ſometimes 
the Lords adviſe alſo the Proof of ſuch Misbe- 
haviour of Jury-men, and find it ſufficient to an- 
nul even a Verdict againſt a Pannel, and to a(- 
ſoilzie him from the Libel, And it may be ab- 
ſolutely neceflary for their Lordſhips to do ſo, 
if the greareſt Part of the Aſſize offend in this 
Manner, it ſeeming abſurd to allow them to 
judge in their own Cauſe, and whether they 
. themſelves be guilty or not guilty of Misbeha- 
- VIOUT ir | | 1 5 
8. When the Jury enter again into the Court 
at the Time appointed, their Chancellor deli- 
vers their ſealed Verdict to the Preſes or Chair- 
man, who, before opening it, deſires the Clerk 
to call the 15 Aſſizers to anſwer to their Names, 
and if any be abſent, the Lords fine them for 
not attending at the Return of the Verdict; 
and delay opening it till all of them be preſent. 
The Reaſon why the whole Jury- men ſhould be 
preſent at opening the Verdict, is, that, if any 
Thing be wrong or not clear therein, they be 
immediately incloſed again to rectify it, which 
cannot be done, where any one of the Jury is 
abſent · In which Caſe the Lords behoved to 
give Judgment conform to the Verdict, if ope- 
ned, as it ſtands, tho never ſo wrong. If all the 
Jury-men be preſent, the Chairman opens the 
Verdict, and after the Lords have read it pri- 
vately upon the Bench, gives it to the Clerk, 
who records, and then reads it to the Panne 
e hs Jo 
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in open Court. Upon which the Chancellor, in 


name of the Jury, owns the ſame to be their 
Verdict. Then the principal Verdict is ſealed 
up again, never to be opened except by Or- 
der of a Quorum of the Lords; and commit- 
ted to the Cuſtody of the Clerk, who, if he o- 
pen it unwarrantably, is to be deprived of his 
Office, and farther puniſhed as the Judges ſhall 
think fit ( y ). Verdicts of Aſſize either find the 
Libel, or the Points found relevant by the 
Lords, proven, or not proven, or find the Pan- 
nel guilty, or not guilty, which are called gene- 
ral Verdifts ; or they find only certain Points or 
Matters of Fact proven, whereof the Relevancy 
was not determined by any Branch of the Lords 
Interlocutor, which are termed ſpecial Verdicts. 
9. After the Verdict returned by the Aſſize 
is recorded and read, and the principal Verdict 
ſealed up again, the Lords either give Sentence 
preſently ; or delay pronouncing of it till ſome 
other Day, which is ordinarily done if the Li- 
bel be found proven; that in the mean Time 
they may think what Judgment to give, and the 
Pannel prepare for it, A Woman with Child 
convicted of a capital Crime, is allowed to plead 
her Belly; for obtaining a Delay of Sentence a- 
gainſt her. Upon which the Lords grant War- 
rant to cite Midwives, to appear and try whe- 


ther ſhe be with Child or not. Which Midwives 


appearing are ſworn, and remove out of Court 
3 „„ ty 
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to another Room with the Pannel and after 
ſome little Time re-enter into the Court, and 
give their Opinion in the Matter referred. to 
them. According to which the Lords proceed, 
or delay, to give Sentence. } 20 
[ 1. ] When Sentence is to be given, the Clerk 
reads the Verdict of the Aſſize out of the ad- 
journal Book, which the Chairman reſumes to 
the reſt of the Lords, and asks their Opinion of 
it, and what Judgment ſhould be given, which 
is determined by Plurality of Votes, and recor- 
ded by the Clerk. In the Caſe of a ſpecial Ver- 
dict returned by the Jury, finding only Facts or 
Things proven, whereof the Relevancy had not 
beer determined in the Lords Interlocutor, the 
Juſtices reafoan among themſelves, and vote what 
Puniſhment ſhould be inflicted upon the Pan- 
nel, according to what is proven. The Judg- 
ment or Sentence is worded thus: The Lords 
uſtice General, Juſtice Clerk, and Commiſſioners of 
uſticiary, having confidered the Verdict of Aſſize re- 
turned the —— of —— 1730 Years for (or a- 
gainſt) A. B. Panel, whereby it is found wot pro- 
ven (or proven) that, &c, The ſaid Lords, in re- 
Jpeft thereof, by the Month of -——— Mater (or 
Dempſter ) of Court, aſoiteie the ſaid A. B. and o- 
dain him to be ſet at Liberty (or decern and ad- 
judge the ſaid A. B. to, &c.) which is pronoun- 
ced for Doom. | on 
(2. ]. A Sentence abſolvitory, whereby the 
Pannel is aſſoilzied, or acquitted and diſmiſt 
from the Bar, is ſigned only by the A 
| 1 
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J. P. D. and the Clerk reads it in preſence of 
the Pannel, to a Macer, who pronounces it. 
Whereupon the Pannel takes Inſtruments, and, 
if he had found Surety for his Appearance, pro- 
teſts for Relief of his Cautioner : Which Pro- 
teſtation the Lords admit, and ordain the Bail- 
bond to be given up. Where a Criminal appears 


to have been calumnious and malicious, the Ju- 


ſtices modify a Sum for Colts to the innocent 


Pannel (2 , and may farther puniſh the Pur - 


ſuer as they ſee Reaſon. ' 
20 A Sentence condemnatory, whereby 
the Pannel is adjudged to underly the Pains of 
Law, whether Death, or an arbitrary Puniſtr- 
ment, or Fine, is ſigned by all the Judges pre- 
ſent, even by thoſe who voted againſt it. Then 
the Clerk reads the Sentence, in preſence of the 
Pannel, to the Dempſter, if it inflict capital Pu- 
niſhment, or to a Macer of Court, if ouly a 
Fine or arbitrary Puniſhment be inflicted: 


Which Dempſter, or Macer, reſpective, repetes 


and prongunces it, with the Addition of theſe 
Words, And this 1 give fer Doom. Hence a con- 


demnatory criminal Sentence is in our Law 


termed a Doom. When a pecuniary Puniſhment 
is inflicted, the Pannel is either committed to 
Priſon till he pay bis Fine, or ordained ta pay it 
within fix Days. After pronouncing a condem- 


natory Sentence importing a capital or corporal 


Puniſhment, the Pannel is remanded to Priſon, 
£4 and 


(4) AR 87, Jail, 11. Jam, vi. | 
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and immediately a Copy of the Sentence con- 


taining an Order to the Magiſtrates of Edin- 
burgh to ſee it put to due Execution in all 
Points, as they will be anſwerable at their high- 
eſt Peril, is alſo ſubſcribed by the Lords before 
they go off the Bench. Which Order given to 
the Magiſtrates, if the Sentence be capital, is 
called The dead Warrant. 34s 
[ 4. ] A condemnatory Sentence mentions the 
Time and Place of Execution. Such-Sentences 
are ſometimes appointed to be executed in the 
Place where the Crime was committed, to ter- 
rify ſuch as ſaw it from doing the like, and to 
aftord ſome comfortable Reparation to the Per- 
ſons injured, when Juſtice 1s executed in their 


Sight. That no Perſon convicted of any Crime 


importing a capital or other corporal -Puniſh- 
ment, may be grieved by the over haſty Exe- 
cution of ſuch Sentence, without allowing 
Time to apply to the Sovereign for a: Pardon: 
No Sentence or judgment of any civil Magi- 
ſtrate or Court of Judicature, importing capital 
or any other corporal Puniſhment, if pronoun- 
ced in Edinburgh or any other Part of Scotland, 
to the Southward of the Frith, or River of 
Forth, can be put to Execution within leſs than 
thirty Days after the Date of ſuch Sentence, 
and if pronounced in any Place to the North- 
ward of the ſaid Frith or River of Forth, can be 
put to Execution within leſs than forty Days 
after the Date of ſuch Sentence: Without Pre- 
judice to ſuch Magiſtrate or Court of Judica- 

. N | 1 ture, 
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ture, to commit to Goal, and detain in Cuſto- 

dy, in order to Trial, and in order to the Exe- 
cution of Sentences as formerly ( aa). The 

Lords of Juſticiary cannot prorogate Diets ap- 
pointed for Execution of Criminals, becauſe they 
are funfti by giving Judgment. Nor can they 
( tho'the Innocence of a condemned Perſon evi- 
dently appear before Execution) reſcind or re- 
verſe their own Sentence; but all they can do 
in ſuch a Caſe, is to intercede for a Remiſſion 


to him. Executed Criminals are not denied the 


Benefit ef Burial, unleſs where the Sentence ap- 
points their Carcaſes to be expoſed, for deter- 
ring others to commit the like in Time com- 
ing. But the Bodies of the baſer Sort of Crimi- 
nals are ſometimes allowed by the Judges to go 
to anatomical Uſes, e 


TIT, III. 


The Order of judicial Proceedings againſt Criminal 
before the Circuit -courts, | 


0 T. 14 


Preliminaries to ordinary Trials before the Circuit- 
' 0 OUTES. F | 


1. FORMERLY a Brieye or Precept was 
iſſued out of the Juſtice - court to each Sheriff of 
the ſeveral Shires, where the Circuit-courts 
were to be held, charging him to cite Perſons 
from whom the beſt Intelligence of Crimes 


and 
(44) 1x Geo, 1, Cap. 25. $ - 
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and Delicts committed in the County, might be 
expected, particularly a Miller, a Wright, a 
| Maltman and a Smith, out of each Pariſh with- 
in bis Bounds to appear, each under the Pain of 
Ten Pounds, at the head Burgh of the Shire. 
the Day mentioned in the Brieve, to give up 
upon Oath, to a Clerk appointed by the Lord 
Juſtice Clerk, Dittay or Information of Perſons 
guilty of Crimes or Delis in uſe to be; tried 
before the GCircuit-eourts 3- Such as Treaſon, 
Murder, Manſlaughter, Blood-yit, Batteries, 
wilful Fire-raifing, Raviſhing of Women, Rob» 
bery, Theft, Adultery, Fornication, Forgi 

or venting falſe Coin, making or uſing Af 
Weights or Meaſures, raiſing ot Mobs and Tu- 
mults, Riots, Blaſphemy, beating and curſipg of 
Parents, groſs Profanation of the Lord's Day, 
laying of red Fiſh, or fiſhing in forbidden 
Times, deſtroying green Wood or Planting, 
Breakers of Orchards, Parks or Ponds, De- 
forcement, Foreſtalling, regrating and keeping 
up Victual to a Dearth, intruding into Church- 
es and Manſes, Diſturbers of divine Service in 
the Church, ſwearing abominable Oaths, Op- 
preſſion and Malverſation committed by infe- 
rior Magiſtrates, their Clerks and Procurators, 
Muir-burn and Breakers of the Acts touching 
the Game, and the ſteeping of Lint in Locks 
and running Waters, to the deſtroying of Fifh, 
Egyptians, Vagabonds and Sorners, and gene- 
rally all Crimes and Tranſgreſſions of the Laws 
and Acts of Parliament. The Articles of Dit- 


Fay 
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tay (which ſignifies the ſame as Indictment) 
being read over to the Perſons cited to give In- 
formation, if they knew any were guilty there- 
of. The Clerk of Dittay enquired about the 
ſpecifick Crimes, who committed the ſame, or 
were acceſſory thereto, where, in, or about 
what Place committed, the particular Time, 
Day, Month -or Year when, Place where 
committed, and the aggravating Circum- 
ſtances thereof ; and his Expences were paid 
by the Sheriff, to whom they were allowed 
in his Account of the Iſſues and Profits of the 
Juſtice-air. The Information ſo taken up in 
Writing was ſent to the Juſticiary Court, at 
leaſt Thirty Days before the Circuit, but the 
Names of the Informers were not to be diſco-— 
vered (a). The Clerk of Dittay returned, 
with the Information, a Lift ſigned by the She- 
riff or his Clerk of Perſons fit to paſs upon Aſ- 
ſizes, not under the Age of 25 Years, upon whom 
no Dittay was charged, whereof one Half was 
to belanded Men. T'wo Rolls were made, where- 
of one containing the Names of the Perſons in- 
dicted to the Juſtice- air was called the porteuus 
Rol (), a portando, or from the French potes 
vous, another containing the particular Dir- 
tays charged upon them called the Traiſtis Roll 
(c), becauſe it is committed to the Truſt of the 
Juſtice Clerk, who ſhould not reveal rhe Upgi- 
vers of Dittay, nor alter any Thing therein (d); 
| PRE 2-6 , Truſt 


(a) Act 7. Parl 6. Jam II. (b)AQ 129, Pail, 13. Jap. 1 (c) 
A 99. Parl, 14. Jam. III. (4) d. AR 27, Pal, 6, Jam. II. 
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Traiſt being an old Scortiſh Word for Truſt (e). 
2. But the Method of taking up Dittay, and 
exhibiting Information againſt Delinquents by 
the Streſs and porteous Roll, being grievous and 
unneceſſary, is now aboliſhed. And Informati- 
ons concerning Crimes to be tried in the Cir- 
cuits containing the Names and Deſignations or 
Additions of the Offenders and Witneſſes, the 
Facts committed, Cireumſtances that may ſerve 
to diſcover the Truth, and Titles of Writs 
to be made uſe of at the Trials, are taken up 
by the Juſtices of Peace, by Preſentmeats at 
their Quarter Seſſions, or by two of them at 
leaſt, on the 21 Days of July and February, and 
by Sheriffs, Stewarts, Bailies of Regalicy, Ma- 
giſtrates of Burghs, and other inferior Judges 
on the 22 Days of the ſaid Months yearly, be- 
ing lawful Days, or upon the next lawful Day 
thereafter. Which Informations ſigned by two 
of the Juſtices of Peace and their Clerk, or by 
the ſaid Sheriffs, Stewarts, Cc. and their Clerks 
reſpectively, are to be tranſmitted by - theſe 
Clerks with ſuch Writs or other Evidence or 
Proof as are to be made uſe of in the Trials, to 
the Lord Juſtice Clerk, or his Deputy the Clerk 
of Court at Edinburgh, ot at leaſt Forty Days 
before the holding of the reſpective circuit 
Courts (F). And there are ſent in to the Clerk 
of Jufticiary by every Sheriff ſo-many Liſts ſub- 
ſcribed by him of Forty five honeſt and ſub- 
ſtantial Men to be Juries, as there are Perſons 
1 DIA | againſt 

( Ad 18. Parl. T1. Jams VI. (/) 8 A. Cap. 16. S3 & . 
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againſt whom Dittays are taken up in his Shire. 
3. The Clerk of Juſticiary records the Infor- 
mation in the black Book, and delivers the ſign- 
ed Information to the King's Advocate or Soli- 
citor, or Advocate deputy for the Circuit, in 
which the Delinquents in ſuch a Shire are to be 
tried, to draw Ind ictments conform. Which 
differ in nothing from Indictments before the 
Court of Juſticiary, ſave in theſe concluſive 
Words: Which being found proven or any Part 
thereof by the Verdict of an Aſixe before a circuit 
Court to be holden at — in May next, vou ought to 
be puniſhed with the Pains of Law. Whereas the 
others bear: }/hich being found proven or any Part 
thereof by Verdict of an Aſſixe before the Lords Ju- 
ſtice General, Juſtice Clerk, and Commiſſjoners 
Juſticiary, you ought to be puniſhed with, &c. If 
the Lord Advocate, c. find the Information 
not relevant, and ſufficient to found an Indict- 
ment, he quaſhes it by a Writing figned by him 
on the Back thereof, and returns it to the 
Clerk. If an Information, tho relevant, be gi- 
ven back thus quaſhed without an Indictment, 
he who does ſo, may be cenſured by the Lords. 
When his Majeſty's Advocate, Oc. draws an 
Indi&ment, he ſigns and delivers it with the In- 
formation to the Clerk, who puts the Indift- 
ment in the Roll of Delinquents in the Shire 
where the Indictee dwells, and draws out of 
all the Liſts of Aſſizers given in to him by the 
Sheriff thereof, a Liſt of Forty five, which is 
ſigned by a Quorum of the Juſtices; 


4. The 
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4. The Roll of Offenders in Shire is made ä 
up "by che Clerk chus, 


4 Roll of Delioquans within the Shire of La- 
nerk to be tried before the Lords Commilſic- 

| 740 Juſticiary in a circuit Court to le 
Holden within- the Burgh f Glaigow in 
May — Tears. © 


This Roll i is W ewo Columns. In 
the firſt Column every Perſon indicted, and the 
Witneſſes to be produced againſt him, are nam- 
eld and deſigned · Which is ſubſcribed by the 
King's Advocate or ſuch as diſcharge that 
Truſt. The ſecond Column contains the ſeveral 
Indi&ments, writ each directly oppoſite to the 
Names and Deſignat ions of the reſpective In- 
dictees, and Witneſſes againſt them, and ſigne d 
in Manner aforeſaid by his Majeſty's TOI | 
or his Deputy. If there be more Indictments 
in any Shire, chan a Roll of one Sheet of Paper 
will contain, two or more Sheets are joyned and 
faſtned together with ſome glutinous Matter, to 
hold them. To all N the Clerk of Court 
ſubjoyns a Precept to the Sheriff to cauſe exe- 
cute the Indictments, running thus: Sheriff of 
the Sheriffdom f Lanerk, your s and 
whatſoever, . ye- ſhall incontinent, after Sight heredf, 
with all Diligauce lawfully ſummon, arreſt, aud 
cauſe to be arreſted the baill Perſons Delinquents par- 
ticulariy above named, dweling within the Bounds 
of your ſeid Fart, pena if they can be ap- 
: | — 
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prehended, and failing thereof at their dwelling Places, 
and at the Market” Croſs of the bend Burgh of the 
Shire where they dwell, and arreſt | their Goods and 
Gear, and take Caution of them, of need be, that they 
ſhall compear before the Lords of this Majeſty s Juſti- 
ciary, in a circuit Court to be holden by them, or any 
two of them, within the Burgh of Glaſgow, «pon the 
tenth, eleventh or rwelfth Days of May next to come, 
in the Hour of Cauſe, with Continuation f Days, there 
to underly the Law for the ſeveral Crimes contained 
in their reſpective hualic i ments, and that qe qx Cu- 
pies as effeirs : And alſo, that ye ſummon the haill 
Witneſſes above named, to bear leill and ſootihfaſt 
Witneſſing in ſo far as they know uf the Jaid Delin- 
quents their Cuil of the Crimes foreſaid, with jo ma- 
ny honeſt and faithful Affizors as dwell within your 
Juriſdiftim of the Number contained in the Liſt of 


Aſſize, herewith delivered to you to paſs upon the ſaid - 


Delinquents their Trial, all to compear Days - and 
Place to the Effect aforeſaid, every ont of them under 
the Pain of Une bhuttlred Merks, and that ye deliver 
to every Delinquent a j Copy of bis Dittay, with a 
Liſt of Wimeſſes and has Are, that are to paſs 
upon their Trial. And alſo that ye, your Deputes 
and Officers be preſent at the faid Fuſtice Court 
before the Down=firting and feucing thereof, bringing 
with you this Roll, upon the arreſting of the Jaid De- 
linquents, and funtmontng Witneſſes and Afjizers. The 
whilk to do commeirs 20 you conjamctly and ſeverally 
full Power by wis Prevopt given by Warrant of the 
Lords e General, Juſtice Clerk, and Commuſſic+ 
ters of Jufliciary at Edinburgh che — Day of 7 

| | * pri 
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pril 1730 Tears, under the Hand of — Clerk to 
the Juſticiary Court, who ſigns the Precept. This 
Roll is tranſmitted by the Clerk to the Sheriff, 
who, in obedience to the ſabjoyned Warrant, 
cauſes Meſſengers or his Officers of Court 
cite the Perſons accuſed to appear ir ſuch a cir- 
cuir Court, upon any fitting Day thereof, by gi- 
ving full Copies of their Indictments, with Liſts 
of the Witneſſes and Aſſizers on the ſame'Paper, 
fifteen Days before their reſpective Trials; and 
* cauſes ſuch Meſſengers or Macers cite alſo the 
Witnefles and Aſſizers. Which Delinquents and 
Witneſſes, that they may be effectually in Court 
at the Time appointed, are by the Sheriffeither 
committed to Cuſtody, or put under ſufficient 
Bail to appear then. The Sheriff returns the In- 
dictment duly ſerved and executed againſt the 
Parties accuſed; and legal Executions againſt the 
Aſſizers and Witneſſes, to the Clerk who is to 
ſerve in the Circuit, a reaſonable Time before 
the Day appointed for its Meeting. 
' 5. As in the Court of Juſticiary at Edinburgh, 
Perſons againſt whom Indictments or criminal 
Letters are executed, may by Warrant from a- 
ny one of the Lords, mile Letters of Exculpa- 
tion in the King's Name : So thoſe who are in- 
diced for Crimes to be tried before a Circuit, 
may, upon Application to the Judge or Judges 
of that Court, obtain Precepts of Exculpation 
in his or their Name ſigned by the Circuit 
Clerk, for citing Witneſſes to clear their Inno- 
cence of the Crimes laid to their Charge. - 
hep : | c 
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the which Precepts, the Purſuers muſt get full | 


Doubles, with Liſts of all the Witneſſes to be 


produced by virtue thereof, a competent Time 


before the Indictees are brought to their Trials. 
6. His Majeſty s Advocate, or any Perſon, is 


not reſtrained to inform and proſecute any cri- 


minal Action or Cauſe before the Circuit in the 
ſame Way as is in Uſe to be done before the 
Juſticiary Court at Edinburgh ; or to alter or in- 
novate the Method of returning Jury-men or 


Aſſizers by the Sheriffs, upon Precepts directed 


to them as formerly (20. 


SECT. IL 


The Form and Methol of ordinary Trials in the Cir 
cuit Courts. f 


CRIMINALS are tried in the Circuits, 


- much after the ſame. Manner as before the 


Court of Juſticiary at Edinburgh, except in ſome 
Particulars which I ſhall briefly hint at. 

1. On the firſt Day of the Juſtice Air, the 
two Judges, or one of them if the other be ab- 
ſent; fit down at Eleven of the Clock in the 


Forenoon (a); tho Law doth not anul Courts 


holden at any other Hour. Juſtices of Peace are 
allowed to fit on Benches, and have the ſame 
Privilege in Court, as Juſtices of Peace enjoy in 
England (b). The Court is fenced in - theſe 
Words: I defend and forbid in our Sovereign Lord's 
Vol. II. Aa Name, 


(2) 8 A. Cap. 16. 58 6. | 
(4) AR 86, Farl. 11, Jam, VI. (“) 8 A, Cap. 16. f 5, 
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Name, und in Name and Behalf. of, &c. his Ma- 
jeſty s Juſtices (or Juſtice, if there be but one) 
here preſent, that no Perſon or Perſons trouble or moleſt 
this Court of Juſticiary, nor ſpeak one for another, 
without Leave asked and given, under the Pain of 
Law, Then the Commiſſions of the Advocate 
and Clerk Deputies, are produced and read. 
2. The Roll of Delinquents is called every 
Sederunt Day, and they will not be declared 
Fugitives, if they appear but on the laſt Day: 
Becauſe they are cited to appear any of the 
Days in which the Judges fit in ſuch a Place 
(c). Offenders called and appearing the firſt 
Day, are put to find Surety to preſent them- 
ſelves ar all the Diets of Court, Sickneſs is a 
relevant Excuſe for not Attendance at the Ju- 
ſtice Air, and is probable by two honeſt Men, 
or the Pariſh Miniſter deponing upon it (d). 
No Judge of Regality can repledge Pannels 
from the Juſtice Air, but only concur there in 
judging them (e). All Debate before the Cir- 
cuit Courts is viva voce, which the Clerk doth 
minute: For there are no Informations, after the 
Pleading is over, given in to the Judge or Judges. 
3. The Lords are to continue holding Courts 
at all the Places deſtined for their Circuit 
Courts for the Space of ſix Days from their 
Down-ſitting, if the Buſineſs of their reſpective 
Circuits require ſo long Time to diſpatch it. 
OY | A PPE N- 
(e) AR 39, Parl. 5, Jam. III. (d) AQ 178. Patl, 9. Jam. 


I, (le Ac 29, Pail, 11. Jam. VI. Veiſ. And farther the ſaid 
heritable Stewart. | 
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APPENDIX 


TO THE 


Chap. 3. Book II. Part I. 
_ Of Witheraft.. 


HE Being of Witches, and even the Poſ- 

fibility of Witchcraft, being called in Que» 
ſtion by many, who do not ſeem to lay any 
great Strels E Things which to our Forefa- 
thers appeared moſt convincing; and upon this 
Account perhaps Mr. Sergeant Hawkins having, 
in his Pleas of the Crown, contented himſelf with 
a bare Recital of the ſtanding Laws againſt 
Witchcraft, without offering any Obſervations 
upon them, or ſo much as the leaſt Mention of 
Precedents or Caſes formerly adjudged: I thin 
it not amiſs, here to give the Reaſons, Why 
have departed from the Pattern of that learned 
and judicious Gentleman, and treated this ex- 
traordinary and myſterious Crime in a different 


r. = | | | 
Nothing ſeems plainer to me, than that there 
may be, and have been Witches, and that per- 
haps ſuch are now actually exiſting; which 1 
intend,” God willing, to clear in a larger Work 

N Aa 2 Fo 
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concerning the Criminal Law: Tho at the ſame 
Time I cannot account for the Way and Man- 
ner of performing their helliſh Operations ; nor 
take upon me to determine what Things, ap- 
parently effected by them, were Realities ; and 
what only diabolical Juggling, or Senſations 
excited in us, by the Power of an evil Spirit 
working upon our Organs, and cauſing ſuch 
Ideas, as are commonly produced by the Pre- 
ſence of certain external Objects. Such nice 
Inquiries I do not pretend to wade into; and 
perhaps the Nature of Spirits, their overs] 
Powers and Operations, are very much out o 
the Reach of the 'moſt thinking Philoſopher. 
However I chuſed, in the Chapter of my Book 
concerning Witchcraft, to make an Abſtract of 
Things relating to that Matter, taken from the 
Precedents and Deciſions of our ſupreme Court 
of Juſticiary, the Trials of Witches in other 
Countries, and the Obſervations of Writers up- 
on that Subject; to ſerve to the Reader for a 
Piece of Entertainment about the former Pra- 
Aice: Tho it ſhould not happen in every Re- 
ſpect to be obſerved as a Rule in this learned 
and inquiſitive Age, when probably Things 
will come to be more accurately ſifted, than 
ſome are ready to imagine was done by our 
Predeceſſors, as if they, following the Humour 
of the Time in which they lived, had been too 
credulous in this important Affa r. 
Some Things by me recited about the Marks 
and Characteriſticks of a Witch, or of a * 
$a . N 11 being 
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being bewitched, how Witches enter into Com- 
pact with the Devil, his having carnal Copu- 
lation with them, White Witches, and the Imps 
of Witches, (to which Regard has been had in 
foreign Trials, and in our Practice) may in- 
deed appear very ſtrange, but whether theſe be 
true or falſe, I do not ſay: Only this one 
Thing is ſure, that ſuch Matters of Fa& have 
been laid in Indictments, and given in Evi- 
dence; which is all my Buſineſs with them; 
and if any Man, upon reading what I have ſaid 


of Witchcraft, be of Opinion, that I am no 
Witch myſelf, I ſhall be ſatisfied. 
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